
Constitutional Law 
 

1) Standards of review 

a. Strict scrutiny – government must show that the regulation is: 

1. Necessary to accomplish 

2. A compelling government interest, and 

3. Is narrowly tailored to serve that interest. 

4. Are there less burdensome means available? 

 

b. Intermediate scrutiny – government must show that regulation is: 

1. Substantially related to accomplish 

2. An important government interest. 

 

c. Rational basis – government must show that regulation is: 

1. Rationally related to accomplish 

2. A legitimate government interest. 

 

2) First Amendment Freedom of Speech 

a. Applies to state through 14
th

 Amendment. 

b. Restrictions on speech 

1. Restrictions on speech may be content-based or content-neutral. 

2. If speech restriction is content-based, then subject to SS. 

3. If content-neutral, then subject to IS. 

c. Public and Non-Public forums 

1. A public forum is government property that traditionally has been open to expressive 

activity, and is subject to SS for speech regulation. 

2. In a non-public forum, the government only needs to show that the regulation is 

rationally related to serve the interest. 

d. Defamation 

1. First amendment may provide immunity/protection from liability if plaintiff is a public 

official or public figure 

2. A public official is a government employee who has or appears to the public to have 

substantial responsibility for the conduct of government affairs (i.e. ex-governor). 

3. A public figure is a person who occupies a position of persuasive power and influence or 

one who has placed himself in the forefront of a particular public controversy in order to 

influence its resolution. 

4. Malice is required for public figure/official. 

5. Malice – publication of a defamatory statement with knowledge that it was false or in 

reckless disregard of whether it was false. 

e. Establishment Clause – prohibits government from aiding any religion. 

1. Lemon/Lynch three-part test for Establishment Clause: 

A) Whether purpose secular/religion. 

B) Whether primary effect of conduct is to advance or inhibit government and 

religion. 

C) Whether conduct creates an excessive entanglement between government and 

religion. 

f. Free Exercise Clause – prohibits government interference with religious beliefs. 

 

3) Due Process Clauses of the 5
th

 and 14
th

 Amendments 

a. DP depends on whether the protected interest is a “property interest”. 

b. State law determines whether there’s a protected property interest. 



c. A property interest is determined by whether the individual entitlement is grounded in state law 

or based on a legitimate claim. 

d. Federal law, not state law, determines what process is due. 

e. 3 factors to determine what process is due: 

1. The private interest that will be affected by the official action; 

2. The risk of an erroneous deprivation of such interest through the procedures used. 

3. The government’s interest (including fiscal and administrative burdens) that a procedural 

requirement would entail. 

 

4) Equal Protection Clause 

a. The EPC is the appropriate analysis to use where the law treats certain classes of people 

differently than others. 

b. Suspect classifications (subject to SS) 

1. Race 

A) All racial classifications imposed by government must be analyzed under SS. 

B) Attaining a diverse student body can be a compelling state interest.  

C) University cannot use racial quotas but may consider race or ethnicity. 

D) Racial classifications would not withstand judicial scrutiny. 

2. National origin 

3. (Sometimes) Alienage 

c. Quasi-Suspect classifications (subject to IS) 

1. Gender 

A) Gender-based decisions in admissions to state schools are subject to IS. 

B) Gender classifications likely would not withstand judicial scrutiny. 

2. Legitimacy 

d. Non-Suspect classifications (subject to RB) 

1. Height is not a suspect classification, so will be subject to RB. 

2. Age 

A) If the state wants to raise the driving age for safety reasons, there would be a 

legitimate state interest in safety and reducing the car accident rate. 

B) Age classifications would likely withstand judicial scrutiny. 

e. Political Gerrymandering 

1. EPC requires one man one vote and prohibits dilution of voting strength of particular 

groups. 

2. Test for claim of political gerrymandering: 

A) Intentional discrimination; 

B) Against an identifiable group, 

C) Which has a discriminatory effect (any of three elements). 


