
Criminal Procedure 
 

1) Due Process Clause of 14
th

 Amendment 

a. Identification procedures are subject to DP standards. 

b. Linchpin of DP is reliability. 

c. DP violation requires, in the totality of the circumstances, state action (police) overbearing the 

will of the accused. 

 

2) 4
th

 Amendment Search and Seizure 

a. Protects against unreasonable search and seizures. 

b. Fourth Amendment prohibits search and seizure absent a warrant or an exception. 

c. Exclusionary Rule prohibits the admission of evidence seized in violation of the 4th amendment. 

d. Fourth Amendment analysis: 

1. A valid Fourth Amendment arrest requires probable cause. 

2. Probable cause to arrest consists of reasonable grounds to believe a crime has been 

committed and that the suspect committed the crime. 

3. A valid arrest in an individual's home requires an arrest warrant.  

e. Search 

1. Generally a search must be supported by a search warrant. 

2. Evidence seized in a search which violates the Fourth Amendment will be suppressed.  

(Fruit of the poisonous tree/exclusionary rule.) 

3. Search must be supported by probable cause. 

4. Definition of probable cause to search (reasonable grounds to believe that evidence of a 

crime is likely to be found.)  Information from witness or victim is sufficient. 

5. If there was no search warrant, there must be a recognized exception to the requirement 

for a warrant. 

A) Search incident to a lawful arrest - limited to area from which immediate attack 

could be launched. 

(1) In cars, search incident to a lawful arrest exception only encompasses 

search of passenger compartment and not trunk. 

(2) Protective sweep – the police are permitted to conduct a "protective 

sweep" of a home during a lawful arrest based on reasonable suspicion 

that the area to be swept harbors an individual posing a danger, i.e., if they 

have a specific reason to be concerned. 

B) Exigent circumstances or hot pursuit exception – lawful arrest requires exigent 

circumstances.  The need to preserve evidence can constitute exigent 

circumstances. 

C) Stop and frisk exception 

(1) Police must have articulable and reasonable suspicion of criminal activity. 

(2) Limited to protective frisk for weapons. 

(3) Further limited to the passenger compartment of a vehicle. 

D) Plain view exception – police may seize items connected to a crime if they have 

lawful access to the items, i.e., they could seize the money if they were 

legitimately conducting a protective sweep of the basement. 

E) Consent exception – the police need not advise a suspect that he has the right to 

refuse to consent. 

(1) Recognize that a person who consents must have authority over the 

premises  

F) Automobile exception – Police must have probable cause to believe vehicle 

contains evidence of crime before the search is made.  Covers entire car, 

including packages in trunk. 



6. Exclusionary rule – Remedy for violation may be exclusion of evidence.  Extends to 

statements gotten as a result of an illegal search. 

7. No reasonable expectation of privacy in discarded or abandoned property. 

f. Stop 

1. 4
th

A not implicated by consensual encounters. 

2. Stop occurs when one reasonably believes he’s not free to leave. 

3. A stop is less intrusive than an arrest. 

4. One is not stopped until he submits to police’s commands or show of authority (i.e. cop 

placing hand on person) 

5. Stop only proper if supported by reasonable and articulable grounds for suspicion of 

criminal activity. 

6. A police officer may order the driver and the passengers of a stopped vehicle to exit the 

vehicle during a traffic stop. 

g. Frisk 

1. Frisk permissible when supported by reasonable and articulable grounds to believe 

suspect is armed or dangerous. 

2. Purpose is officer safety. 

3. Scope of frisk limited to search for and recovery of suspected weapons. 

4. Defense to illegal frisk – inevitable discovery claim. 

h. Arrest 

1. Arrest requires either an arrest warrant or exigent circumstances (including hot pursuit). 

2. Arrest must be supported by probable cause. 

3. Probable cause for arrest – reasonable grounds to believe that a crime has been 

committed and that the suspect committed the crime.  

4. Generally, the arrest warrant is required for an arrest in a person's home. 

5. Arrest warrant is never required for an arrest outside the home. 

6. Taking ∆ to police station likely amounts to arrest. 

7. Must have adequacy of grounds for arrest. 

8. Identification after illegal arrest may be fruit of the poisonous tree. 

9. Even if grounds for arrest were inadequate, ID may still be attenuated (result of 

independent source). 

 

3) 5
th

 Amendment Miranda Rights 

a. Interrogation while under arrest or in custody requires Miranda warnings. 

b. Awareness that Miranda warnings include the right to counsel or silence. 

c. Failure to give warnings violates ∆’s 5
th

A right to be free from compelled self-incrimination, not 

6
th

A RTC. 

d. Miranda v. Arizona analysis: 

1. Recognize issue of custody.  

2. Custody determined by formal arrest or significant restraint on freedom of movement.  

3. Recognize issue of interrogation.  

4. Interrogation element is met, even in the absence of direct questioning, if words or 

actions by the police were reasonably likely to elicit an incriminating response.  

e. Miranda warnings are triggered by custodial interrogation. 

f. Upon assertion of RTC, interrogation must cease. 

g. If ∆ re-initiates conversation or makes spontaneous statement, then ∆ may have waived earlier 

assertion of right.  Subsequent confession may not be a product of voluntary waiver. 

h. Waiver of Miranda must be knowing, intelligent, and voluntary. 

i. If police fails to scrupulously honor ∆’s assertion of right to remain silent, Miranda is violated. 

j. In ToC, was statement product of the police officer overbearing ∆’s will?  If yes, DP is violated. 

k. Suspect must knowingly waive Miranda rights. 

l. A valid Miranda waiver not affected by: 



1. failure to advise a suspect than an attorney has been called on his behalf, or 

2. deceiving suspect's lawyer 

m. Voluntariness analysis: 

1. Recognition of issue of voluntariness.  

2. Definition of voluntariness -- whether one's free will is overborne by coercive police 

activity.  

n. Admissibility analysis: 

1. Recognition of Miranda issue/admissibility of statements.  

2. Statement inadmissible in case-in-chief because Miranda violation is admissible for 

impeachment if it was voluntary.  

3. Statement inadmissible in case-in-chief for violation of Fourth Amendment may be 

admissible for impeachment if it was voluntary.  

 

4) 6
th

 Amendment Right to Counsel 

a. May apply to identification procedures. 

b. Applies only after adversary proceedings are commenced. 

c. No 6
th

A protection applies to photo arrays. 

d. Upon assertion of RTC, interrogation must cease. 

e. Recognize that Sixth Amendment may require police to halt questioning after filing of formal 

charges. 

f. Sixth Amendment right is offense specific, and does not bar otherwise valid police questioning 

of unrelated charge. 

g. Recognize issue that surreptitious use of cell-mate after arraignment violates Sixth Amendment 

right to counsel. 

h. Recognize privilege to withhold identity of confidential informant. 

i. Recognize 6th Amendment right to counsel at critical stages. 

j. Right to counsel exists at post-charging in-person lineup.  Lack of an attorney at the lineup may 

give rise to 6th amendment (right to counsel) challenge.  

k. An improper identification of the defendant violates his or her DP right. 

l. Courts, however, have found that the 6th amendment does not apply to photo lineups. 

m. An identification is constitutionally improper when: 

1. the identification is unnecessarily suggestive, and 

2. there is a substantial likelihood of misidentification. 

n. In court identification may be tainted by suggestive prior identification procedure. 

o. In court identification may be allowed if it has a source sufficiently independent of any 

unconstitutional pretrial violations. 

p. Factors to be considered if there is an independent basis for the in-court identification are: 

1. the witness' opportunity to view the criminal at the time of the crime, 

2. the witness' degree of attention, 

3. the accuracy of the witness' prior description of the criminal, 

4. the level of certainty of the witness, and 

5. the length of time between the crime and the confrontation. 

 

5) Double Jeopardy 

a. Prior acquittal bars retrial. 

b. Imposition of a harsher sentence upon reconviction gives rise to presumption it’s product of 

vindictiveness. 

c. ∆’s retrial after appeal is not barred by DJ. 


