
CONSTITUTIONAL LAW 
 

Justiciability doctrines 

1. Whether a case is “justiciable” (federal court may 

address it” depends on whether there’s a “case or 

controversy”. No advisory opinions. 

2. Standing: П is proper party to bring a matter to court for 

adjudication if he alleges and proves injury (П must 

show that she has been or will be directly and personally 

injured by the unlawful government action which affects 

her rights under Constitution or federal law. Injury need 

not be economic.), causation (causal connection between 

injury and conduct complained of), and redressability 

(decision in П’s favor must be capable of eliminating her 

grievance). Generally no 3
rd

 party standing except if 

there’s close relationship between П and injured party, 

injured party unlikely to be able to assert his own rights 

(such as criminal Δs on behalf of prospective jurors 

about discrimination), or associational standing. No 

generalized grievances, except that taxpayers have 

standing to challenge government expenditure as 

violations of the Establishment Clause (but not 

government grants of property to religious institutions). 

3. Ripeness: П isn’t entitled to review of statute or 

regulation before its enforcement (i.e. may not obtain 

declaratory judgment) unless П will suffer some harm or 

immediate threat of harm. 

4. Mootness: П must present live controversy. If events that 

happen after filing end ∏’s injury, case is dismissed as 

moot. Exceptions – wrong capable of repetition but 

evading review (e.g., abortion cases), voluntary 

cessation by Δ which Δ is free to resume at any time, 

class action suits (as long as one member has live claim). 

5. Political question: will not be heard by federal courts. 

Examples – republican form of government clause, 

president’s conduct of foreign policy, impeachment and 

removal process. 

 

Supreme Court and lower federal court review 

1. SCOTUS review: 2 ways cases can come to SCOTUS: 

(1) writ of certiorari; or (2) appeal (rare). 

2. Final judgment rule: SCOTUS can only hear cases after 

final judgment of the highest state court, of a US court of 

appeals, or of three-judge federal district court. 

3. Independent state ground: for SCOTUS review, there 

must not be an independent and adequate state law 

ground of decision that would make SCOTUS decision 

irrelevant, even if federal issues are involved. State law 

grounds are adequate if they’re fully dispositive of the 

case and decision is not based on federal case 

interpretations of identical federal provisions. 

4. 11
th

 Amendment: federal and state courts can’t hear suits 

against state governments under 11
th

A principle of 

sovereign immunity. Exceptions –express waiver by 

state, under §5 of 14
th

A, federal government may sue 

state. 

5. Suits against state officers: Allowed. May be sued for 

injunctive relief or for money damages to be paid out of 

their own pockets but cannot be sued if state treasury 

will be paying retroactive damages. 

 

Legislative Power (Article 1) 

1. There must be an express or implied power for every 

Congressional act. 

2. Police power: no general federal police power. Only 

state and local governments have general police power. 

Federal government has police power over military, 

Indian reservations, federal lands, and DC (M.I.L.D.). 

3. Necessary and proper clause: Congress may adopt all 

laws necessary and proper to execute any power granted 

to any branch of the federal government. Must be linked 

with another federal power, cannot stand alone. 

4. Taxing and spending power: Congress may T&S for 

general welfare. 

5. Commerce power: Congress may regulate channels of 

interstate commerce, instrumentalities of interstate 

commerce, and activities that have a substantial effect on 

interstate commerce. 

6. War and related powers: Congress has power to declare 

war, raise and support armies, and provide for and 

maintain a navy. Economic regulation during war and in 

postwar period to remedy wartime disruptions ok. 

Congress can make rules for government and regulation 

of armed forces. Military courts have jurisdiction over 

all offenses committed by active servicemembers both at 

time of offense and when charged. 

7. Property power: Congress has power to dispose of and 

make rules for territories and other properties of US. No 

express limitation on power to dispose of property, 

federal takings (eminent domain) must be for purpose of 

effectuating an enumerated power under some other 

Constitution provision. 

8. 10th Amendment – all powers not granted to the federal 

government, nor prohibited to the states, are reserved to 

the states or the people. Congress may not compel state 

regulatory or legislative action (but can induce by 

putting certain strings on grants).  Congress may prohibit 

harmful commercial activity by state governments. 

9. §5 of the 14th amendment – Congress may not create 

new rights or expand the scope of rights under §5. May 

only prevent or remedy violations of rights recognized 

by the courts. 

10. Delegation of powers: no limit on Congress’s ability to 

delegate legislative power to executive agencies or 

judiciary. Must set intelligible standards to guide 

exercise of discretion. Congress may not delegate 

executive power to itself or its officers. Legislative 

vetoes and line item vetoes are unconstitutional as 

violations of the presentment clause and bicameralism. 

 

Executive Power  (Article II) 
1. Foreign policy 

a. Treaties: negotiated by President and ratified by 

Senate (2/3
rd

 vote). Treaties prevail over conflicting 

state law. If federal law conflicts, more recent one 

wins. If treaty conflicts with Constitution, it’s 

invalid. 

b. Executive agreements: effective when signed by 

President and head of foreign country. No senate 

approval required. Can be for any purpose. EAs 



prevail over conflicting state laws but never over 

conflicting federal laws or the Constitution. 

c. Commander-in-chief: has broad power to use US 

troops in foreign countries (political question). No 

power to declare war. Congress may limit President 

in its military appropriations every 2 years. 

2. Domestic affairs 

a. Appointment and removal: only President appoints 

ambassadors, federal judges, and officers of US. 

Congress may vest appointment power of inferior 

officers in President, heads of departments, or 

lower federal courts. Congress can’t give itself 

appointment power. President may fire any 

executive officer. Congress may limit to good 

cause removal from some executive offices but 

may not deny removal. 

b. Impeachment and removal: President, Vice-

President, federal judges, and officers of US can be 

impeached and removed for treason or high crimes 

and misdemeanors. House of Representatives has 

sole power of impeachment (majority vote 

required). Senate then holds a trial to remove (2/3 

vote required). 

c. Immunity: President has absolute immunity to civil 

suits for money damages for actions while in office 

(no immunity while in office for actions prior to 

taking office). 

d. Executive privilege: President has privilege to keep 

certain communications secret. Applies to 

presidential papers and conversations, but must 

yield to important government interests. 

e. Pardon power: President may pardon those accused 

or convicted of federal crimes. Exception – cannot 

pardon crime underlying an impeachment. Cannot 

pardon for impeachment or civil contempt. 

f. Veto: if President vetoes act of Congress, act may 

still become law if veto is overridden by 2/3
rd

 vote 

of House and Senate. 

1) Pocket veto: President has 10 days to exercise 

veto power. If he fails to act, bill is 

automatically vetoed if Congress is not in 

session. If Congress is in session, the bill 

becomes law. 

 

Federalism – Dormant Commerce Clause and Privileges 

and Immunities Clause 

1. Dormant Commerce Clause/Negative Commerce 

Clause: “negative implications of the commerce clause”. 

State and local laws are unconstitutional if they place 

undue burden on interstate commerce (inferred from 

Congress’s commerce power) or favor local economic 

interests. 

2. Article IV Privileges and Immunities Clause: no state 

may deprive citizens of other states of the privileges and 

immunities it affords its own citizens. Anti-

discriminatory provision. Corporations and aliens not 

protected.  

3. 14
th

A Privileges and Immunities Clause – never the right 

answer unless question involves right to travel (was 

extremely limited by slaughterhouse cases). 

4. If law does NOT discriminate against out-of-staters, 

Article IV PIC doesn’t apply. If law burdens interstate 

commerce, it violates dormant commerce clause if 

burdens exceed benefits. 

5. Analysis if law DOES discriminate against out-of-

staters: (1) if law burdens interstate commerce, violates 

dormant commerce clause unless it is necessary to 

achieve an important government purpose. 2 exceptions 

– Congress approved or state is acting as market 

participant (state is selling or hiring labor, etc). (2) if law 

discriminates with respect to ability to earn a livelihood, 

it violates Article IV PIC unless it’s necessary to achieve 

an important government purpose – the law must 

discriminate against out-of-staters only and the 

discrimination must be on civil liberties or important 

economic activities. Corporations/aliens cannot use 

Article IV PIC. 

6. Full faith and credit clause: if judgment is entitled to full 

faith and credit, must be recognized in sister states. 

7. Interstate compact clause: concerns agreements between 

states. If agreement increases states’ power at expense of 

federal power, congressional approval is required. 

 

Federalism – State taxation of interstate commerce 

1. General rules: States may not use their tax systems to 

help in-state business. State may only tax activities if 

there is a substantial nexus to the state. State taxation of 

interstate businesses must be fairly apportioned to the 

activity related to that state. 

 

Protection of individual liberties – state action 

1. Generally: state action is required. Private conduct need 

not comply with the constitution. 

2. Congress may apply constitutional norms to private 

conduct by statute: under 13
th

A and related laws re: 

private racial discrimination and under the commerce 

power. Congress may not use §5 of 14
th

A to regulate 

private behavior. 

3. Public function exception: Constitution applies if private 

entity is performing task that is traditionally exclusively 

done by the government (e.g., running a town, holding 

elections). Narrow. 

4. Entanglement exceptions: Constitution applies if 

government affirmatively authorizes, encourages, or 

facilitates unconstitutional activity. Either government 

must stop what it is doing or private entity must comply 

with Constitution.  

 

Protection of individual liberties – levels of scrutiny 

1. Rational basis test: law must be “rationally related to a 

legitimate government purpose.” Means must be rational 

to obtain goal. Some conceivable legitimate purpose 

must exist (court won’t just look at actual purpose). 

Challenger has burden of proof. 

2. Intermediate scrutiny: law must be “substantially related 

to an important government purpose”. More than just a 

legitimate purpose. Courts look only to actual purpose. 

Government usually has burden of proof. Applies to 

quasi-suspect classifications. 

3. Strict scrutiny: law must be “necessary to achieve a 

compelling government purpose”. Law must be vital and 

the means necessary. Courts look only to actual purpose. 

Government has burden of proof to show no less 

restrictive method could achieve the objective. Applies 



to fundamental rights (interstate travel, privacy, voting, 

and 1
st
A rights) and suspect classifications. There must 

be no less burdensome alternative to achieve 

government’s goal. 

 

Procedural due process 

1. Fair process (i.e. notice and hearing) is required for 

government agency to individually take a person’s life, 

liberty, or property. Only intentional (not negligent) 

deprivation violates DPC. 

2. Has there been a deprivation of life, liberty, or property? 

Deprivation of liberty occurs if there is a loss of 

significant freedom provided by constitution or statute. 

Deprivation of property occurs if there is an entitlement 

and that entitlement is not fulfilled. Entitlement exists 

when there’s reasonable expectation of continued receipt 

of a benefit. Government negligence not sufficient for 

deprivation of due process – must be intentional 

government action or at least reckless action. Failure to 

protect from private harms generally doesn’t deny DP. 

3. What procedures are required? Balance three things to 

determine whether procedures are required: (1) 

importance of the interest to the individual, (2) ability of 

additional procedures to increase accuracy of the fact-

finding, and (3) government’s interest in administrative 

efficiency. 

 

Substantive due process – Economic liberties 

1. Rational basis test: used for laws affecting economic 

rights (e.g., employment regs, consumer protections) 

2. Takings clause: 5
th

A. Government may take private 

property for public use but must pay just compensation. 

Taking can be possessory (always a taking no matter 

how small) or regulatory (i.e., leaves no reasonable 

economically viable use of land, merely reducing value 

is not enough). 

3. Contracts clause: No state shall impair the obligations of 

contracts. Applies only to state/local interference with 

existing contracts. Interference with private contracts 

must meet intermediate scrutiny. Interference with 

government contracts must meet strict scrutiny. 

4. Ex post facto clause: government may not pass ex post 

facto law that criminally punishes conduct legal when it 

was done or increases punishment after commission of 

the crime. Only applies to criminal. Retroactive civil 

liability need only meet rational basis. 

 

Substantive due process – privacy rights 

1. Strict scrutiny: privacy is fundamental right protected 

under substantive due process, so strict scrutiny 

generally applies. 

2. Right to marry: strict scrutiny. Statute restricting rights 

of prison inmates to marry will be upheld if reasonably 

related to legitimate penological interests. 

3. Right to procreate: strict scrutiny 

4. Right to custody of one’s own children: permanent 

deprivation requires strict scrutiny 

5. Right to keep the family together: strict scrutiny. Applies 

to extended family, not just children. 

6. Right to control upbringing of one’s children: SS. 

Parents have rights to make decision about care, custody, 

and control of kids. 

7. Right to purchase and use contraceptives: SS. State can’t 

prohibit distribution. 

8. Right to abortion: SS can’t be applied because state has 

2 compelling interests that often compete – protecting 

woman’s health and protecting the fetus. Undue burden 

test applies (not strict scrutiny). Prior to viability states 

may not prohibit abortions, but may regulate them so 

long as they do not create an undue burden on the ability 

to obtain abortions. After viability may prohibit except 

where endangers mother’s life. No government duty to 

subsidize abortions or provide in public hospitals. 

Spousal consent/notice laws unconstitutional. Parental 

notice for minor ok if there’s alternative of going before 

judge. 

9. Right to refuse medical treatment: no level of scrutiny 

has been set yet, but the right exists. 

 

Substantive due process – Right to Vote 
1. Restrictions on right to vote other than on basis of 

residence, age, and citizenship are invalid unless they 

pass SS. 

a. Reasonable time periods for residency (i.e. 30 

days) are valid. Congress may override in 

presidential elections and substitute its own. 

b. Conditioning right to vote or hold office on 

ownership of property usually invalid. Exception – 

special purpose elections. 

c. Poll taxes are unconstitutional. 

d. States may require early registration to vote in 

primaries. 

2. Dilution of right to vote 

a. One person, one vote: applies whenever any level 

of government, state or local, decides to select 

representatives to government body by popular 

election from individual districts. Doesn’t apply to 

special elections for officials dealing with matters 

of special interest (i.e. water storage districts). 

b. Gerrymandering: race and other suspect 

classifications can’t be main factor in drawing 

boundaries of voting districts unless district plan 

can pass SS. 

 

Equal Protection 

1. Approach to EP problems: What is the classification? 

What level of scrutiny should be applied? Does this law 

meet the level of scrutiny? 

2. Proving discriminatory classification: for SS or IS to 

apply, there must be intent on part of government to 

discriminate. Intent may be shown by: 

a. Law that is discriminatory on its face; 

b. Discriminatory application of a facially neutral 

law; or 

c. Discriminatory motive behind law. (most difficult 

to prove because discriminatory effect alone isn’t 

enough; there must be motive such as history of 

discrimination). 

3. Constitutional provisions: Equal Protection Clause 

(EPC) of 14
th

A applies only to state and local 

governments. EP is applied to federal government 

through 5
th

A DPC, which includes EP requirement. 

4. Suspect classifications: race, national origin, and 

alienage. SS. 



5. Quasi-suspect classifications: gender and legitimacy. IS. 

6. Other classifications: RB used for all other 

classifications, including age, disability, wealth, 

economic, and sexual orientation. i.e. mandatory 

retirement ages may be established. Education isn’t 

fundamental right so there’s no denial of EP when 

wealthier kids can afford to pay for access to best state-

operated schools. 

7. Race/national origin classifications: SS applies. If law is 

facially neutral, must prove both discriminatory impact 

and intent. SS also applies to laws benefiting a minority. 

Numerical set-asides require that set-aside is needed as a 

remedy for documented past discrimination. Race can be 

1 factor in school admissions decisions. Cannot disrupt 

seniority systems for affirmative action. 

8. Alienage classifications: SS is generally used, but only 

RB is used for alienage classifications that concern self-

government and democratic process (e.g., voting, being a 

teacher, police officer, juror, or probation officer) and 

for Congressional discrimination against aliens. IS used 

for children of undocumented aliens. Undocumented 

aliens aren’t suspect classification, so laws on them are 

subject to RB. 

9. Gender classifications: IS. Court requires “exceedingly 

persuasive justification”. If law facially neutral, must 

prove both discriminatory impact and intent. Intentional 

discrimination against women is invalid but 

classifications benefiting women that are designed to 

remedy past discrimination are generally valid. 

Intentional discrimination against men is invalid, but 

certain laws have been found to be substantially related 

to important government interest (i.e. statutory rape 

laws, all-male draft). 

10. Legitimacy classification: IS. Laws that deny a benefit to 

all non-marital children and grant to all marital children 

are unconstitutional. 

11. Fundamental rights: right to interstate travel, privacy, 

voting, and 1
st
A rights. SS. 

 

1
st
A Freedom of Speech 

1. Content-based v. content-neutral restrictions: content-

based regulations banning communication of specific 

ideas must meet SS. 2 kinds of content regulations – 

subject matter and viewpoint. Content-neutral 

(regulation of conduct associated with speaking, such as 

time of speech, sound level, etc) need only meet IS. 

a. Content: usually unconstitutional to place burdens 

on speech because of its content except for certain 

categories of speech (obscenity, defamation, etc.). 

b. Conduct: conduct related to speech can be 

regulated by content-neutral time, place, and 

manner restrictions.  

2. Prior restraints: SS. Prevents speech before it occurs, 

rather than punishing it afterwards. Rarely allowed. 

Government must show that some special societal harm 

will otherwise result. Must comply with court order until 

vacated. Government has burden. Applies to seizures of 

books and films and movie censorship cases. To be 

valid, prior restraint must provide safeguards: 

a. Standards must be narrowly drawn, reasonable, and 

definite; 

b. Injunction must promptly be sought; and 

c. There must be prompt and final determination of 

validity of restraint. 

3. Vagueness and overbreadth: law is vague if you cannot 

tell what speech is allowed and what is prohibited. 

Overbroad if it regulates substantially more speech than 

Constitution allows. Fighting words statutes (though 

fighting words are unprotected speech) have been held 

unconstitutionally vague and overbroad. There must be 

defined standards. 

4. Symbolic speech: regulation must have an important 

interest unrelated to suppression of message and must 

not have impact on communication greater than 

necessary to achieve government purpose. 

5. Anonymous speech: protected. 

 

1
st
A  – Unprotected or less protected speech 

1. Incitement to illegal activity: government may punish if 

there’s substantial likelihood of imminent illegal action 

and speaker intended to cause such illegal conduct. 

2. Fighting words: fighting words are personally abusive 

words that are likely to incite immediate physical 

retaliation in average person. Merely annoying words 

not enough. Attempt to punish fighting words are usually 

vague or overbroad so should be invalid on MBE. 

3. Obscenity and sexually-oriented speech: not protected. 

Government may use zoning ordinances to regulate the 

location of adult businesses. Child pornography is 

absolutely unprotected. Government may not punish 

private possession of obscenity except for child porn. 

Profane/indecent speech is generally protected (fuck the 

draft) except in the schools and over the broadcast 

media. Speech is obscene if it describes or depicts sexual 

conduct/material that: 

a. Appeals to the prurient interest  in sex, using 

community standard); 

b. Is patently offensive and an affront to 

contemporary community standards; and 

c. Lacks serious value (literary, artistic, political, or 

scientific) using national reasonable person 

standard. 

4. Commercial speech: Protected if it’s truthful. False and 

deceptive commercial speech not protected. True but 

misleading commercial speech can be prohibited. For 

other commercial speech, IS applies. 

5. Defamation: not protected. 

 

1
st
A – Places available for speech 

1. Public forums: government properties that government is 

constitutionally required to make available for speech 

(i.e. public parks and streets). Regulations must be 

subject matter and view-point neutral. SS applies. Must 

be time, place, or manner regulation that serves an 

important government purpose and leaves open adequate 

alternative places for speech. 

2. Limited public forums: government properties that 

government could close to speech but chooses to open to 

speech on permanent or limited basis. Use same rules as 

for public forums. 

3. Time, place, and manner restrictions: TPM regulations 

must be: 

a. Content-neutral; 



b. Narrowly tailored to serve an important 

government interest; and 

c. Leaves open alternative channels of 

communications. 

4. Non-public forums: government property that 

government can and does close to speech. Regulation 

must be reasonable (rational basis) and view-point 

neutral (i.e. sidewalks in front of post office, military 

bases, outside of jails). 

5. Private property: no 1
st
A right to access private property 

for speech. 

 

1
st
A Freedom of Association 

1. Fundamental right; SS applies. 

2. To punish membership in group: it must be proven that 

person actively affiliated with group knowing of its 

illegal activities and with specific intent of furthering 

those illegal activities 

3. Required disclosure of group membership: where such 

disclosure would chill association must meet SS. 

4. Prohibiting group from discriminating: is constitutional 

unless law interferes with intimate association or 

expressive activity. 

 

1
st
A Freedom of Religion 

1. Free Exercise Clause: government shall make no law 

prohibiting the free exercise of religion. Prohibits 

interference with religious beliefs but doesn’t prohibit 

regulation of conduct. If government action regulates 

general conduct, including religious conduct, it’s valid 

(exceptions – unemployment benefits for those who quit 

jobs for religious reasons and education of Amish 

children). To be challenged, law must be motivated by a 

desire to interfere with the religion. If law not neutral, 

strict scrutiny. 

2. Establishment Clause: government shall make no law 

respecting an establishment of religion. Test is there 

must be a secular purpose for the law, the effect must be 

neither to advance nor inhibit religion, and there must 

not be excessive entanglement with religion (SEX test). 

Strict scrutiny. School sponsored religious activity is 

invalid but school accommodation of religion is valid. 

3. Financial benefits to religious institutions: government 

may give aid to defined class of persons if defined 

without reference to religion or religious criteria, even if 

most recipients use it to attend religious school. Aid to 

colleges and hospitals ok as long as government requires 

aid to be used for nonreligious purposes. Aid to religious 

grade schools and high schools usually found to have 

secular purpose but if program has detailed regulations 

to prevent effect of advancement of religion, law will be 

invalid for excessive entanglement.  


