
CRIMINAL LAW & PROCEDURE 
 

CRIMINAL LAW 

 

Actus Reus 

1. Physical act: Δ must have either performed voluntary 

physical act or failed to act under circumstances imposing 

legal duty to act. Act is a bodily movement. Some acts 

don’t give rise to liability – non-volitional acts, 

reflexive/convulsive acts, acts done while unconscious or 

asleep. 

2. Omission as an act: generally no legal duty to rescue. Δ 

liable for failure to act only when there’s a duty imposed 

by law to act, Δ has knowledge of facts giving rise to 

duty to act, and it is reasonably possible for Δ to act. 5 

situations where law imposes a duty – statute, contract, 

relationship, voluntary assumption of care, or where Δ 

created the peril. 

 

Mens Rea 

1. Specific intent: crime may require a specific intent or 

objective as an element of the crime. With specific intent, 

the intent cannot be inferred from the doing of the act.  

2. Specific intent crimes: major specific intent crimes and 

the intent required are: 

a. Solicitation: intent to have solicited person commit 

the crime. 

b. Attempt: intent to complete the crime. 

c. Conspiracy: intent to have the crime completed. 

d. First degree premeditated murder: premeditation. 

e. Assault: intent to commit battery (attempted battery) 

f. Larceny and robbery: intent to permanently deprive 

the other of his interest in the property taken. 

g. Burglary: intent to commit a felony in the dwelling. 

h. Forgery: intent to defraud. 

i. False pretenses: intent to defraud. 

j. Embezzlement: intent to defraud. 

3. Malice: malice crimes are common law murder and 

arson. Intent required is reckless disregard of an obvious 

risk that the particular harmful result will occur. Defenses 

to SI crimes (i.e. voluntary intoxication) don’t apply to 

malice crimes. 

4. General intent: any other crime not in the other 3 

categories is general intent. Intent may be inferred merely 

from the doing of the act. Transferred intent doctrine 

applies. Motive is irrelevant for element of intent. 

a. Transferred intent: ∆ can be liable where she intends 

harm that’s actually caused but to different victim or 

object.  Defenses may also be transferred. Applies 

to homicide, battery, and arson.  Doesn’t apply to 

attempt.  Person found guilty of crime on basis of 

transferred intent is usually guilty of 2 crimes – the 

completed crime against actual victim and attempt 

against intended victim. 

5. Strict liability: no intent required. If crime is in 

administrative, regulatory, or morality area and statute 

does not contain adverbs like willfully, then it is strict 

liability. Consent and mistake are no defenses to strict 

liability crimes (any defense that negates intent not 

available). ∆ can be found guilty from mere fact that he 

committed the act.  Common strict liability offenses are 

selling liquor to minors and statutory rape. 

6. Model penal code mental states: Purposely – Δ’s 

conscious object. Knowingly/willfully – Δ aware that 

conduct is of a particular nature or will necessarily cause 

a particular result. Recklessly – Δ knows of substantial 

and unjustifiable risk and consciously disregards it. 

Negligence – Δ fails to be aware of a substantial and 

unjustifiable risk where such failure is a substantial 

deviation from standard duty of care. 

 

Homicide 

1. Murder: unlawful killing of a human being with malice 

aforethought.   

a. Malice aforethought: 

1) Intent to kill; 

2) Intent to inflict great bodily harm; 

3) Reckless indifference to an unjustifiably high 

risk to human life (depraved heart); or 

4) Intent to commit felony (felony murder). 

2. Degrees of Murder: murder will be 2
nd

 degree murder 

unless it’s deliberate and premeditated 

a. 1
st
 degree murder: if ∆ made decision to kill, in a 

cool and dispassionate manner and actually 

reflected on idea of killing even if very briefly, it’s 

1
st
 degree. Murder based on premeditation requires 

specific intent. Felony murder. 

b. 2
nd

 degree murder: all other murder except felony 

murder, which is 1
st
 degree. 

3. Felony murder: any death caused in the commission of, 

or in attempt to commit, an enumerated felony is murder. 

1
st
 degree murder. Malice is implied from intent to 

commit felony. 

a. Limitations on felony-murder rule / Defenses: 

1) ∆ must be guilty of underlying felony. 

2) Felony must be distinct from the killing itself 

(i.e. commission of aggravated battery that 

causes victim’s death doesn’t qualify as 

underlying felony.). 

3) Death must have been foreseeable result of 

felony. 

4) Death must have been caused before ∆’s 

immediate flight from the felony ended. If ∆ 

has reached temporary safety, then subsequent 

murders aren’t felony murder. 

5) Dead person must not have been co-felon. 

4. Enumerated felonies: usually includes arson, robbery, 

burglary, mayhem, rape, and kidnapping and other 

inherently dangerous felonies. 

5. Voluntary manslaughter: killing that would be murder but 

for the existence of adequate provocation.   

a. Adequate provocation: provocation is adequate if it 

would arouse intense passion in an ordinary person, 

Δ was in fact provoked, there was not sufficient 

time to cool down, and Δ did not in fact cool down. 

Imperfect self-defense can reduce murder to 

voluntary manslaughter. 

6. Involuntary manslaughter: killing committed with 

criminal negligence (∆ was negligent) or during the 



commission of an unlawful act (misdemeanor or felony 

that’s not included within felony murder rule). 

a. Misdemeanor manslaughter: killing while 

committing misdemeanor or unenumerated felony. 

 

Crimes against the Person 

1. Battery: unlawful application of force to the person of 

another resulting in either bodily injury or offensive 

touching. Battery with deadly weapon, resulting in 

serious injury, or of child/woman/police officer is 

aggravated battery in some states. General intent crime. 

2. Assault: either an attempt to commit a battery or the 

intentional creation other than by mere words of a 

reasonable apprehension in the mind of the victim of 

imminent bodily harm. If there’s actual touching it’s 

battery not assault. 

3. Mayhem: dismemberment or permanent disablement of a 

bodily part. Abolished in many states. 

4. False imprisonment: unlawful confinement of person to a 

bounded area w/o valid consent.  

5. Kidnapping: unlawful confinement of person that 

involves either (1) some movement of victim, or (2) 

concealment of victim in a secret place. 

6. Rape: unlawful carnal knowledge of a woman by a man, 

not her husband, without her effective consent. The 

slightest penetration is enough. 

7. Statutory rape: carnal knowledge of a female under the 

age of consent. It is a strict liability crime (consent and 

mistake are no defenses to statutory rape). 

8. Lack of consent: lack of effective consent exists where: 

a. Intercourse is accomplished by actual force; 

b. Intercourse is accomplished by threats of great and 

immediate bodily harm; 

c. Victim is incapable of consenting due to 

unconsciousness, intoxication, or mental condition; 

or 

d. Victim is fraudulently caused to believe that act 

isn’t intercourse. 

 

Crimes against Property 
1. Larceny: taking and carrying away tangible personal 

property of another by trespass with intent to permanently 

deprive that person of her interest in the property. Taking 

with belief that it is yours or you have some right to it is 

not common law larceny. 

2. Embezzlement: fraudulent conversion of personal 

property of another by person in lawful possession of that 

property. Intent to restore the exact same property is a 

defense. Not embezzlement if Δ had claim of right to 

property. Embezzler gets possession, not title. 

3. False pretenses: obtaining title to personal property of 

another by intentional false statement of past or existing 

fact with intent to defraud the other. Note that promise 

for something in future doesn’t count.  

4. Larceny by trick: if victim tricked into giving up mere 

possession it is larceny by trick, but with false pretenses 

title is obtained. 

5. Robbery: larceny plus force. Taking of personal property 

of another from the victim’s person or presence by force 

or threats of immediate death or physical injury to the 

victim, a member of his family, or some person in the 

victim’s presence with the intent to permanently deprive 

him of it. Threat of future harm doesn’t count. From the 

person is broadly interpreted; picking a pocket is not 

enough force. 

6. Extortion: common law extortion consists of the corrupt 

collection of an unlawful fee by officer under color of 

office. Modern statutes often also define extortion 

(blackmail) as obtaining property by means of threats to 

do harm or to expose information. Distinguish from 

robbery; don’t have to take from the person or his 

presence and threats are future 

7. Receipt of stolen property: receiving possession and 

control of stolen property known to have been obtained in 

a manner constituting a criminal offense by another 

person with the intent to permanently deprive the owner 

of his interest in it. Constructive possession is sufficient. 

If property has been recovered by police and is being 

used as bait with owner’s permission it is no longer 

“stolen”. 

8. Forgery: making or altering writing with apparent legal 

significance so that it is false with intent to defraud. Also 

includes fraudulently obtaining signature of another. 

9. Uttering a forged instrument: offering as genuine an 

instrument that may be the subject of forgery and is false 

with intent to defraud. 

10. Malicious mischief: malicious destruction of or damage 

to the property of another. Malice requires no ill will or 

hatred but it does require that the damage or destruction 

have been intended or contemplated by Δ. 

 

Crimes against the Dwelling 

1. Burglary: breaking and entry of dwelling of another at 

nighttime with intent to commit a felony within the 

structure. Breaking requires only minimal force. At 

common law, coming through a wide open door or 

window is not a breaking, but then a breaking could 

occur inside. Placing any portion of the body or any 

instrument used to commit the crime into the structure is 

an entry. Structure must be used for sleeping purposes 

even if that is not its main function. Intent to commit 

felony within must exist at time of breaking, it cannot be 

formed afterwards. 

2. Arson: malicious burning of dwelling of another. There 

must be damage to structure of the dwelling. Mere 

blackening or smoke damage is not enough, but charring 

is OK. Must be material wasting of the structure, so 

carpet burns alone are not enough. An explosion is not 

enough unless it causes a fire. 

3. Houseburning: malicious burning of one’s own dwelling 

if the structure is situated either in a city or town or so 

near to other houses as to create a danger to them. 

Common law misdemeanor. 

 

Inchoate Offenses 

1. Solicitation: asking another to commit a crime with the 

intent that the person solicited commit the crime. Not 

necessary that person solicited actually agree or complete 

the crime. Merger applies upon agreement. 

2. Conspiracy: agreement between two or more persons 

with intent to enter into agreement and intent by at least 

two of the parties to achieve the criminal objective of the 

agreement. Specific intent. Conspirators are liable for 

foreseeable crimes committed by other conspirators in 



furtherance of conspiracy. Conspirators don’t have to 

know each other. No express agreement required. No 

merger. 

a. Overt Act: Most states require an overt act in 

furtherance of conspiracy (minority grounds 

liability with agreement itself). 

b. Defenses: Withdrawal no defense to conspiracy 

itself but may be to underlying crime. Impossibility 

no defense. 

3. Attempt: act, done with intent to commit a crime, that 

falls short of completing the crime. Specific intent plus a 

substantial step beyond mere preparation in the direction 

of commission of a crime. Remember that Δ cannot 

attempt a criminally negligent act. 

a. Overt Act: ∆ must commit an act beyond mere 

preparation. Act or omission must constitute a 

substantial step in a court of conduct planned to 

culminate in commission of the crime.  Much more 

substantial than overt act required for conspiracy. 

b. Defenses: factual impossibility no defense. Legal 

impossibility is defense. Abandonment no defense. 

Merger applies if attempted crime is completed. 

 

Accomplice liability 

1. Parties to a crime: principal in 1
st
 degree, principal in 2

nd
 

degree, accessory before the fact, accessory after the fact; 

the first three actors can be guilty of the principal offense. 

Accessory after the fact is treated separately. 

2. Accessory before the fact: person who assisted or 

encouraged but was not present. 

3. Accessory after the fact: one who assists another knowing 

that he has committed a felony in order to help him 

escape arrest or punishment. Treated separately. 

Punishment for this crime usually bears no relationship to 

the principal offense. 

4. Mental state: to be accomplice, must actively 

aid/counsel/encourage principal with intent to encourage 

the crime. Mere knowledge that crime will result is not 

enough. Without intent, mere presence at crime is not 

enough even if presence seems to condone. 

5. Scope of liability: accomplice is responsible for the 

crimes he did or counseled, and for any other crimes 

committed in the course of committing the crime 

contemplated, to the same extent as the principal, as long 

as the other crimes were foreseeable. Inability to be 

principal is no bar to accomplice liability. Exclusions 

from liability – members of protected class, necessary 

parties not provided for in statute, withdrawal before the 

crime became unstoppable. 

 

Insanity 

1. 4 insanity tests 

a. M’Naghten rule: Δ doesn’t know right from wrong. 

∆ lacked ability to know wrongfulness of his actions 

or understand nature/quality of his actions. Loss of 

control due to mental illness is no defense. 

b. Irresistible impulse test: Impulse that ∆ cannot 

resist. Δ lacked capacity for self-control and free 

choice. 

c. Durham (or New Hampshire) test: but for the 

mental illness, ∆ wouldn’t have done it. Crime was 

product of Δ’s mental illness (i.e. crime would not 

have been committed but for the mental illness) 

d. ALI or MPC test: Combination of M’Naghten and 

irresistible impulse test. Δ lacked the substantial 

capacity to either appreciate the criminality of his 

conduct or conform his conduct to the requirements 

of the law. 

2. Procedural issues: all ∆ presumed sane. ∆ must raise 

insanity defense. If insanity raised, can’t refuse court-

ordered psych exam.  

3. Post-acquittal commitment to mental institution: in most 

states, ∆ acquitted by reason of insanity may be 

committed to mental institution until cured.  Confinement 

may exceed maximum sentence. 

4. Mental condition during criminal proceedings: under DP 

∆ may not be tried, convicted, or sentenced if as result of 

mental disease or defect he’s unable to (1) understand the 

nature of proceedings against him, or (2) assist his lawyer 

in preparation of his defense.  ∆ may not be executed if 

he’s incapable of understanding nature and purpose of the 

punishment. 

5. Diminished capacity: some states recognize this defense 

under which ∆ may assert that as result of mental defect 

short of insanity he didn’t have mental state required for 

crime. Most states allowing this limit it to specific intent 

crimes. 

 

Intoxication 

1. Voluntary intoxication: result of intentional taking 

without duress of substance known to be intoxicating. 

Defense only to specific intent crimes. Negates mens rea. 

Defense not available if ∆ purposely becomes drunk in 

order to assert defense.  Not defense to crimes involving 

malice, recklessness, negligence, or strict liability. 

2. Involuntary intoxication: results from taking of an 

intoxicating substance without knowledge of its nature, 

under direct duress imposed by another, or pursuant to 

medical advice while unaware of the substance’s 

intoxicating effect. Defense to all crimes. May be treated 

as a mental illness and Δ entitled to acquittal if he meets 

the jurisdiction’s insanity test. 

 

Justification defenses 

1. Justification defenses arise when society has deemed that 

although ∆ committed crime, shouldn’t be punished 

because circumstances justify the action. 

2. Self-defense: such force as reasonably appears necessary 

to protect from imminent use of unlawful force may be 

used. No retreat required before using non-deadly force. 

Generally no retreat required for using deadly force but 

minority view requires it unless you are in your home, 

making an arrest, or being robbed or raped. Right of 

aggressor to use self-defense only if he effectively 

withdraws and communicates intent to do so or if victim 

escalates the attack. 

3. Defense of others: ∆ has right to defend others if she 

believes person assisted has legal right to use force in 

own defense.  Only need reasonable appearance of right 

to use force.  No need for special relationship between ∆ 

and person defended. May use same amount that victim 

could reasonably use. 



4. Defense of a dwelling: no deadly force allowed except to 

protect inhabitants. 

5. Defense of other property: deadly force never allowed. 

Non-deadly force can be used to defend property but 

can’t be used if request to desist or refrain from activity 

would suffice.  Force can’t be used to regain possession 

of wrongfully taken property unless in immediate pursuit 

of taker. 

6. Crime prevention: force reasonably necessary to prevent 

felony or serious breach of the peace. Deadly force 

allowed only to prevent felony dangerous to human life 

7. Use of force to effectuate arrest or resist unlawful arrest: 

non-deadly force can be used by cops to effectuate arrest. 

Deadly force ok if needed to prevent felon’s escape and 

felon threatens death or serious bodily harm. 

8. Resisting arrest: non-deadly force may be used to resist 

improper arrest even if known cop is doing it.  Deadly 

force can be used if person doesn’t know person arresting 

him is a cop. 

9. Necessity: defense to all crimes except homicide; Δ 

reasonably believed that commission of the crime was 

necessary to avoid an imminent and greater injury than 

that involved in crime. Objective test. Δ cannot be at fault 

in creating the necessity. Good faith belief not enough.  

 

Exculpatory defenses 

1. Duress: Δ reasonably believed that another person would 

imminently inflict death or great bodily harm upon him 

or member of his family if he did not commit the crime. 

Defense to all crimes except homicide. 

2. Mistake or ignorance of fact: any mistake is defense to 

specific intent crime to negate mens rea. Reasonable 

mistakes are defense to general intent/malice crimes. 

Mistake is never defense for strict liability. 

3. Mistake or ignorance of law: generally not a defense, 

even if based on attorney advice and reasonable. 

Exceptions: 1) Statute proscribing conduct wasn’t 

published or made reasonably available prior to conduct; 

2) there was reasonable reliance on a statute or judicial 

decision; or 3) there was reasonable reliance on official 

interpretation or advice. 

4. Consent: defense where the lack of consent of the victim 

is element of crime. Consent must be voluntary, party 

must have been legally capable of consenting, and no 

fraud was used to obtain consent. 

5. Condonation or criminality of the victim is no defense. 

Forgiveness by victim is not defense. Consent is almost 

never a defense here. 

6. Entrapment: narrow. Criminal design had to originate 

with police and Δ had to not be predisposed to commit 

the crime. Merely providing opportunity for predisposed 

person to commit crime isn’t entrapment. 

 

Offenses involving Judicial Procedure 

1. Perjury: intentional taking of a false oath in regard to a 

material matter in a judicial proceeding. 

2. Subornation of perjury: procuring or inducing another to 

commit perjury. 

3. Bribery: at common law, bribery was the corrupt 

payment or receipt of anything of value for official 

action. Under modern statutes, may be extended to 

nonpublic officials, and either offering of bribe or taking 

of a bribe may constitute crime. 

4. Compounding a crime: agreeing, for valuable 

consideration, not to prosecute another for felony or to 

conceal the commission of felony or the whereabouts of 

felon; under modern statutes, refers to any crime. 

5. Misprision of a felony: at common law, misprision of a 

felony consisted of the failure to disclose knowledge of 

the commission of felony or to prevent the commission of 

felony. Under modern doctrine, no longer crime in some 

jurisdictions but in others it requires some affirmative 

action in aid of felon. 

 

 

 

CRIMINAL PROCEDURE 

 

Constitutional Rights Binding on States (and Federal 

Government) 
1. 4

th
 Amendment prohibition against unreasonable searches 

and seizures and the exclusionary rule. 

2. 5
th

 Amendment privilege against compulsory self-

incrimination. 

3. 5
th

A prohibition against double jeopardy. 

4. 6
th

A right to speedy trial. 

5. 6
th

A right to public trial. 

6. 6
th

A right to jury trial. 

7. 6
th

A right to confront witnesses. 

8. 6
th

A right to compulsory process for obtaining witnesses. 

9. 6
th

A right to assistance of counsel in felony cases and in 

misdemeanor cases in which imprisonment is imposed. 

10. 8
th

A prohibition against cruel and unusual punishment. 

 

Exclusionary Rule 

1. Exclusionary rule: judge-made rule that prohibits 

introduction of evidence obtained in violation of Δ’s 

4
th

A, 5
th

A, and 6
th

A rights. Illegally obtained evidence is 

inadmissible at trial. 

2. Fruit of poisonous tree doctrine: evidence obtained or 

derived from exploitation of original illegality generally 

excluded. Exceptions whereby state can break the chain 

between illegality and evidence: 

a. Evidence obtained from source independent of 

original illegality; 

b. Intervening act of free will by ∆ (i.e. ∆ is illegally 

arrested but then released, and then comes back to 

station to confess); and 

c. Inevitable discovery (i.e. prosecution can show that 

police would’ve discovered evidence whether or not 

police acted illegally). 

3. Limitations on exclusionary rule: 

a. Inapplicable to grand juries (unless evidence was 

obtained in violation of federal wiretapping statute), 

civil proceedings, internal agency rules, and parole 

revocation proceedings. 

b. Inapplicable when police act in good faith based on 

(1) case law, (2) facially valid statute or ordinance, 

or (3) computer report containing clerical errors not 

made by police. 

c. Inapplicable when police act in good faith reliance 

on defective search warrant unless (1) underlying 

affidavit was so lacking in probable cause it 



couldn’t be relied on, (2) warrant was defective on 

its face, (3) affiant lied to or misled the magistrate, 

or (4) magistrate has wholly abandoned his judicial 

role. 

d. Some illegally obtained evidence may still be used 

to impeach ∆’s credibility if he takes stand at trial. 

An otherwise voluntary confession taken in 

violation of Miranda is admissible for impeachment. 

Evidence obtained from illegal search may be used 

to impeach ∆ but not others. 

4. Miranda violations: fruits derived from statements 

obtained in violation of Miranda may be admissible 

despite the exclusionary rule 

5. Harmless error test: if illegal evidence is admitted, 

resulting conviction should be overturned unless state can 

show beyond a reasonable doubt that error was harmless. 

Never applies to denial of RTC at trial – this error is 

never harmless. 

 

4
th

A – Arrests and other Detentions 

1. 4
th

A states that people should be free from unreasonable 

searches and seizures. 

2. Seizure: occurs when reasonable person would believe 

that he is not free to leave or terminate an encounter with 

the government. 

3. Arrest: occurs when police take a person into custody 

against her will for purposes of criminal prosecution or 

interrogation. 

4. Arrest warrant: for arrest in a public place, a warrant is 

generally not required. However, police generally must 

have a warrant for a non-emergency arrest of a person in 

his home. 

5. Probable cause requirement: arrest must be based on 

probable cause; i.e., trustworthy fact or knowledge 

sufficient for a reasonable person to believe that the 

suspect has committed or is committing a crime. 

6. Investigatory detentions (Stop and frisk): if police have 

reasonable suspicion of criminal activity or involvement 

in completed crime, supported by articulable facts (not 

merely a hunch), they may detain person for investigative 

purposes.  If police also have reasonable suspicion that 

detainee is armed and dangerous, they may frisk for 

weapons. Detention must be no longer than necessary to 

conduct a limited investigation to verify suspicion. If 

during detention probable cause arises, the detention 

becomes an arrest. Brief property seizures are similarly 

valid if based on reasonable suspicion. 

7. Automobile stops: police may not stop a car without at 

least reasonable suspicion to believe that law has been 

violated. However, if special law enforcement needs are 

involved, police may set up roadblocks to stop cars 

without reasonable suspicion as long as the block is based 

on a neutral articulable standard and designed to serve a 

purpose related to automobiles and their mobility. 

Pretextual stops are permitted as long as the police have 

reasonable suspicion to believe driver violated a traffic 

law. Police may order occupants of vehicle to get out in 

interest of officer safety. If officer believes occupants to 

be armed, may frisk them and search passenger 

compartment for weapons even after ordering occupants 

out. 

8. Detention to obtain a warrant: if police have probable 

cause to believe that suspect has hidden drugs in his 

home, they may, for a reasonable time, prevent him from 

going inside so that they can prevent him from destroying 

the drugs while they obtain search warrant. 

9. Occupants of premises to be searched: valid search 

warrant for contraband allows police to detain occupants 

of the premises during a proper search. 

10. Station house detentions: police must have full probable 

cause for arrest to bring suspect to the station for 

interrogation or fingerprinting. 

 

4
th

A – Search and Seizure 

1. Like arrests, evidentiary searches and seizures must be 

reasonable to be valid under 4
th

A.  

2. Search and seizure issues should be approached using 

following analysis: 

a. Does ∆ have 4
th

A right? (seizure by government 

concerning place or thing in which ∆ had reasonable 

expectation of privacy) 

b. Did government have valid warrant? (issued by 

neutral and detached magistrate on a showing of 

probable cause and reasonably precise as to the 

place to be searched and items to be seized) 

c. If police didn’t have valid warrant, did they make 

valid warrantless search and seizure? 

3. State conduct required: only government search and 

seizure violates someone’s constitutional rights. Public 

police, private persons deputized as officers of the public 

police, or people acting at the direction of the police are 

government actors. 

4. Standing: to object to legality of a search, person must 

have his own reasonable expectation of privacy with 

respect to place searched or items seized. Totality of the 

circumstances determination. Person has legitimate 

expectation of privacy anytime he 1) owned or had right 

to possession of the place searched, 2) place searched was 

his home (regardless of ownership or right to possess), or 

3) he was an overnight guest of owner of place searched. 

You do not have an expectation of privacy in things held 

out to the public, such as sound of your voice, style of 

your handwriting, bank accounts, location of your car, 

things seen across open fields or from public air space, 

odors from luggage, garbage by curb. 

5. Searches conducted pursuant to a warrant: police must 

have warrant to search unless search is pursuant to one of 

6 exceptions to warrant requirement. Probable cause is 

required to obtain warrant. Warrant must be precise on its 

face (must describe with particularity the places to be 

searched and items to be seized). Search of third-party 

premises allowed as long as there’s probable cause to 

believe evidence will be found. Warrant must be issued 

by neutral and detached magistrate. Only police may 

execute warrant and it must be done without 

unreasonable delay. Police must knock and announce 

unless there’s reasonable suspicion that it would be 

dangerous or futile to do so. Any contraband or 

fruits/instruments of crime lawfully discovered during 

search may be seized even if not specified in the warrant. 

Cannot search people on premises not named in the 

warrant. 



6. Warrant based on affidavit will be invalidated if ∆ proves 

all 3 of following: 

a. False statement was included in affidavit by affiant 

(officer applying for warrant); 

b. Affiant intentionally or recklessly included false 

statement; and 

c. False statement was material to finding of PC. 

7. Exceptions to warrant requirement 

a. Search incident to lawful arrest: police may search 

person and areas into which he might reach to 

obtain weapons or destroy evidence (“wingspan”; 

including the entire passenger compartment of a 

car). Police may also make protective sweep of the 

area if they believe accomplices may be present. 

Search must be at same time and place of arrest. 

Police may make an inventory search at the station 

of the arrestee’s belongings and may make an 

inventory search of impounded vehicle. If arrest is 

unlawful, any search incident to that arrest is also 

unlawful. 

b. Automobile exception: if police have probable 

cause to believe that vehicle contains fruits, 

instrumentalities, or evidence of crime, they may 

search the whole vehicle including trunk and any 

container that might contain item for which they had 

probable cause to search, no matter who owns it. 

Car may be towed to station and searched later. If 

car itself is contraband police may seize it from 

public place without warrant. Probable cause may 

arise after car is stopped but must be present before 

search. If probable cause is only for container 

recently placed in the car, may only search that 

container. Depends what they are looking for.  If 

they are looking for drugs, can look in suitcase but 

if they are looking for illegal aliens, can’t look in 

suitcase. 

c. Plain view: police may make warrantless seizure 

when they (1) are legitimately on premises, (2) 

discover evidence, fruits, or instrumentalities of 

crime or contraband, (3) see such evidence in plain 

view, and (4) have probable cause to believe (i.e. it 

must be immediately apparent) that item is 

evidence, contraband, or a fruit or instrumentality of 

crime. Plain view includes any place officer can 

legally look. 

d. Consent: warrantless search is valid if police have 

voluntary and intelligent consent. Scope of search 

limited to scope of consent. If police claim to have 

warrant, that negates consent. Police not required to 

tell you that you don’t have to consent. Anyone with 

right to use property can consent. 

e. Stop and frisk: police officer may stop person 

without probable cause if he has reasonable and 

articulable suspicion of criminal activity. If cop 

reasonably believes person is armed, may conduct 

protective frisk. Frisk limited to pat-down of outer 

clothing unless officer has specific information 

about location of weapon. Officer may reach into 

clothing and seize any item that officer reasonably 

believes, based on its plain feel from the outside, is 

a weapon or contraband. 

f. Hot pursuit, Emergencies, and Evanescent evidence: 

once police enter under hot pursuit, search can be 

unlimited. Can enter any place in hot pursuit. 

There’s no general emergency exception, but: 

1) Police in hot pursuit of fleeing felon may make 

warrantless search and seizure and may even 

pursue suspect into private dwelling; 

2) Police may seize without warrant evidence 

likely to disappear before warrant can be 

obtained; and 

3) Contaminated food or drugs, children in 

trouble, and burning fires may justify 

warrantless searches and seizures. 

8. Administrative inspections and searches: inspectors must 

have warrant for searches of private residences and 

commercial buildings but PC required for warrant is more 

lenient. Must show general and neutral enforcement plan 

to justify issuance of warrant. Exceptions allowing 

warrantless administrative searches: 

a. Administrative searches to seize spoiled or 

contaminated food; 

b. Admin searches of business within highly regulated 

industry; 

c. Inventory searches of arrestees; 

d. Searches of airline passengers prior to boarding; 

e. Searches of probationers’ homes when there are 

reasonable grounds for search; 

f. Searches of government employees’ desks and file 

cabinets where scope is reasonable and there’s 

work-related need or reasonable suspicion of work-

related misconduct; 

g. Drug tests of railroad employees involved in an 

accident; 

h. Drug tests of persons seeking customs employment 

in positions connected to drug interdiction; and 

i. Drug tests of public school students who participate 

in extracurricular activities. 

9. Searches in foreign countries and at borders: 4
th

A doesn’t 

apply to searches of aliens by US officials in foreign 

countries. Neither citizens nor foreigners have 4
th

A rights 

at border. Roving patrols may stop for reasonable 

suspicion of illegal aliens. Fixed border checkpoints need 

no suspicion to stop but need probable cause to search. 

10. Wiretapping and eavesdropping: wiretapping and other 

forms of electronic surveillance violating reasonable 

expectation of privacy constitutes 4
th

A search. Warrant 

required for both. Warrant may issue for wiretapping if 1) 

there’s probable cause, 2) suspected persons are named, 

3) conversations to be overheard are described with 

particularity, 4) tap is limited to short time and 5) 

terminated when desired info obtained, and 6) return is 

made to court, showing what conversations have been 

intercepted. “Unreliable ear” exception for wiring people 

(everyone risks that person they talk to is wired or an 

informant). Pen registers (devices recording only phone 

numbers dialed from specific phone) not controlled by 

4
th

A but judicial approval is required before use. 

 

Confessions 

1. 14
th

A voluntariness: for self-incriminating statements to 

be admissible under DPC, must be voluntary under 

totality of circumstances. Involuntary if official 



compulsion. If involuntary confession is admitted, 

harmless error test applies if conviction doesn’t need to 

be overturned because there’s other overwhelming 

evidence of guilt. 

2. 6
th

A right to counsel: right to counsel guaranteed in all 

criminal proceedings, which includes all critical stages of 

a prosecution after formal judicial proceedings have 

begun (after charges filed). This right is OFFENSE 

SPECIFIC. Prohibits police from deliberately eliciting 

incriminating statement from ∆ outside presence of 

counsel after ∆ has been charged unless he waived RTC. 

3. 5
th

A right to remain silent and right to counsel: Miranda 

warnings required prior to interrogation of custodial 

suspect (probation interviews and routine traffic stops not 

custodial).  

a. Miranda warnings: for admission or confession to 

be admissible under 5
th

A, person in custody must, 

prior to interrogation, be informed that: 

1) He has right to remain silent; 

2) Anything he says can be used against him in 

court; 

3) He has right to presence of an attorney; and 

4) If he cannot afford an attorney, one will be 

appointed for him if he so desires. 

b. Suspect may waive Miranda rights if waiver is 

knowing, voluntary, and intelligent (shrugging 

shoulders or silence is not waiver). Questioning or 

any conduct police know or should know might 

produce a damaging statement is interrogation. 

Spontaneous statements by accused admissible 

without Miranda warnings. Accused may terminate 

interrogation anytime by invoking either right to 

remain silent or right to counsel. Police must 

scrupulously obey request to remain silent. 

Invocation of this right indicates Δ needs help with 

the process in general, so it is NOT offense specific. 

Statements made in violation are generally 

inadmissible but may be used to impeach Δ at trial. 

Note public safety exception to Miranda – SCOTUS 

has allowed interrogation without Miranda warnings 

where it was prompted by concern for public safety 

(i.e. to locate hidden gun that could’ve harmed 

innocent people). 

 

5
th

A – Privilege against Compelled Self-Incrimination 

1. When asserted: person may refuse to answer question 

where response might furnish a link in the chain of 

evidence needed to prosecute ∆. Must be claimed in civil 

case to prevent privilege from being waived in later 

criminal proceedings. 

2. Method for invoking: criminal Δ has right not to take 

stand and not be asked to do so. Others must assert 

privilege per question. 

3. Scope of protection: compelled testimony only, not 

physical evidence. State may use Δ’s body to incriminate 

him (e.g., make him show a tattoo). 

4. Prohibitions against burdens on assertion of the privilege: 

prosecutor cannot comment on Δ’s silence after being 

arrested or refusal to testify (Δ may ask for jury 

instruction that no inference be drawn). Harmless error 

test applies if prosecutor impermissibly comments. 

Exception if defense counsel says ∆ wasn’t allowed to 

tell his side of the story. 

5. Elimination of privilege: cannot assert the right where 

there’s grant of immunity or no possibility of 

incrimination (e.g., statute of limitations has run). 

a. Use and derivative use immunity: guarantees that 

witness’s testimony and evidence located by means 

of testimony won’t be used against witness, but he 

may still be prosecuted if prosecutor shows that 

evidence to be used against witness was from 

independent source. 

b. Immunized testimony: testimony obtained by 

promise of immunity is involuntary and coerced. 

May not be used for impeachment of ∆. Any 

immunized testimony can be used in trial for 

perjury. 

6. Waiver of privilege: taking the stand waives privilege for 

criminal Δ. Disclosing incriminating information is a 

waiver for other witnesses. 

 

Pretrial Identification 

1. 6
th

A right to counsel: ∆ has right to counsel at any post-

charge lineup or show-up. No RTC at photo 

identifications or when police take physical evidence 

such as handwriting samples or fingerprints. 

2. Due process standard: pretrial ID cannot be unnecessarily 

suggestive or create substantial likelihood of 

misidentification (e.g., Δ is only black person in lineup). 

3. Remedy: unconstitutional pretrial ID will be excluded at 

trial unless witness has an independent source for the ID 

(such as chance to observe at the scene of the crime). 

Exclusion rarely granted. Admissibility should be 

determined at suppression hearing. Government must 

prove 1) counsel was present; 2) ∆ waived counsel; or 3) 

there’s independent source for in-court ID. ∆ must prove 

DP violation. 

 

Pretrial Procedures 

1. Preliminary hearing: ∆’s liberty can be restricted only on 

finding of PC. If PC already found, no prelim hearing 

necessary. If Δ arrested without a warrant and significant 

restraints on liberty have been imposed (jail), must have a 

prelim hearing to determine probable cause within a 

reasonable time. It is an informal, non-adversarial 

proceeding. No remedy for denial but evidence 

discovered from unlawful detention can be excluded 

under ER. 

2. Pretrial detention and bail: most states have created right 

to bail unless capital charge. Bail must be set no higher 

than necessary to ensure Δ’s appearance at trial. Refusal 

to grant bail or excessive bail may be immediately 

appealed. Preventive detention ok. Arbitrary denial of 

bail violates due process. 

3. Grand juries: secret proceeding. Δ has no right to notice, 

counsel, presence, confrontation of witnesses, or 

presentation of evidence. No right to have evidence 

excluded. Exclusion of minorities is reversible error. 

4. Speedy trial: totality of the circumstances standard for 

whether ∆’s 6
th

A right to speedy trial has been violated. 

Consider length of delay, reason for delay, whether Δ 

asserted right, prejudice to Δ. Remedy is dismissal with 

prejudice. Right attaches when ∆ is arrested or charged. 



Violation of this right to permit prosecution to 

indefinitely suspend charges. ∆ doesn’t need to know of 

charges for speedy trial right to attach. 

5. Prosecutor’s duty to disclose exculpatory evidence: 

failure is violation of due process. Reversible error if Δ 

proves that it was favorable to him and prejudice has 

resulted (there was probability that result of case 

would’ve been different). 

6. Notice of defenses: Δ must notify prosecution of intent to 

use insanity plea or alibi defense and must give list of 

alibi witnesses. State must provide list of rebuttal alibi 

witnesses. State can’t comment on Δ’s failure to use any 

witnesses on the list as supporting alibi, or failure to 

present alibi itself. 

7. Competency to stand trial: Δ incompetent if he (1) lacks 

rational and factual understanding of charges/proceedings 

or (2) lacks sufficient present ability to consult with 

counsel with reasonable degree of understanding. Δ’s 

burden is to prove by preponderance of evidence but 

C&CE burden is unconstitutional. 

 

Trial – Right to Fair Trial 

1. Right to a public trial: guaranteed by 6
th

A and 14
th

A. 

2. Right to an unbiased judge: due process violation if judge 

has actual malice against Δ or financial interest in guilty 

verdict. 

3. Right to confront witnesses: 6
th

A gives criminal ∆ right to 

confront adverse witnesses, but right isn’t absolute. Can 

be denied if denial serves an important public purpose 

(e.g. protecting children). Δ can voluntarily leave 

courtroom and can be removed if disruptive. 

4. Burden of proof and sufficiency of evidence: due process 

requires state to prove guilt BRD. May impose burden on 

Δ to prove affirmative defenses such as insanity or self-

defense. 

 

Trial – Right to Jury Trial 

1. General: right to jury trial attaches when Δ is tried for 

serious offenses. Offense is serious if imprisonment for 

more than 6 months is authorized. Also no right to jury 

trial in juvenile delinquency proceedings. 

2. Contempt: no jury trial right in civil contempt 

proceedings. In criminal contempt proceedings, there’s 

right to jury if cumulative penalties greater than 6 months 

are imposed. Summarily imposed (i.e. judge imposes 

during trial) contempt can exceed 6 months punishment 

without jury. Judge can place contemnor on probation for 

up to 5 years probation without jury as long as revocation 

of probation wouldn’t result in imprisonment for more 

than 6 months. 

3. Number and unanimity of jurors: at least 6 jurors required 

for jury trial right. Unanimity required for 6 people. 10-2 

and 9-3 have been approved for 12 people. 

4. Right to venire selected from representative cross-section 

of community: ∆ must show under-representation of a 

distinct and numerically significant group in the venire to 

show that his jury trial right was violated. 

5. Peremptory challenges: using them to exclude potential 

jurors on race or gender basis is unconstitutional and 

violates EPC. ∆ must show facts or circumstances that 

raise inference that exclusion was based on race or 

gender. Upon such a showing prosecution must come 

forward with race-neutral explanation for strike (even 

unreasonable explanation is ok as long as it’s race-

neutral), and judge then determines whether there was 

discrimination. 

 

Trial – Right to Counsel 

1. ∆ has RTC. Violation of this right at trial requires 

reversal. For non-trial denials, harmless error test applies. 

2. Stages at which 6
th

A RTC applies: custodial interrogation 

(5
th

A); post-indictment interrogation whether or not 

custodial; prelim hearing to prosecute; arraignment; post-

charge lineups; guilty plea and sentencing; felony trials; 

misdemeanor trials when imprisonment actually imposed; 

overnight recesses during trial; appeals of right. 

3. Stages at which RTC does NOT apply: blood sampling; 

taking handwriting or voice exemplars; pre-charge or 

investigative lineups; photo ID; preliminary hearing to 

detain; brief trial recesses during Δ’s testimony; 

discretionary appeals; parole and probation revocation 

proceedings; and post-conviction proceedings. 

4. Waiver of right to counsel and right to defend oneself: 

there’s right to defend oneself if waiver of counsel is 

knowing and intelligent. No right to self-representation 

on appeal. 

5. Effective assistance of counsel: effective assistance of 

counsel is presumed. This right extends to 1
st
 appeal. 

Claimant must prove (1) deficient performance by 

counsel and (2) that but for deficiency, result of the 

proceeding would’ve been different (i.e. wouldn’t have 

been conviction or jail sentence would’ve been shorter) in 

order to win an ineffective counsel claim. 

a. Factors not constituting ineffective assistance: trial 

tactics, failure to argue frivolous issues, rejection of 

∆’s request for continuance, and failure to raise 

constitutional defense that’s later invalidated. 

6. Conflicts of interest: automatic reversal if counsel 

informs court of conflict of interest and court refuses to 

appoint new counsel. ∆’s conflict of interest with his 

attorney is rarely ground for relief. 

 

Guilty Pleas and Plea Bargains 

1. Taking the plea: guilty plea is waiver of 6
th

A right to 

jury. Judge must advise Δ personally (go over nature of 

charges, maximum possible penalty and mandatory 

minimum, that ∆ has right not to plead guilty, and that by 

pleading guilty, ∆ waives his right to a trial). Must be 

adequate record of guilty plea. Remedy is withdrawal of 

plea and enter new pleadings. 

2. Withdrawing plea after sentencing: pleas are generally 

not disturbed after sentencing (collateral attack) but there 

are 4 good reasons that court will recognize: (1) plea was 

not voluntary, (2) lack of jurisdiction, (3) ineffective 

assistance of counsel, or (4) failure of prosecutor to keep 

an agreed-upon plea bargain. 

3. Plea bargaining: enforceable against prosecutor and Δ, 

but not judge who doesn’t have to accept plea. Guilty 

plea is not involuntary merely because it’s entered in 

response to prosecution’s threat to charge ∆ with more 

serious crime if he doesn’t plead guilty. 

4. Collateral effects of guilty pleas: guilty plea may be used 

as conviction in other proceedings when relevant, such as 

basis for sentence enhancement. 



 

Rights in Sentencing, Punishment, and Appeal 

1. Procedural rights in sentencing: Δ has RTC at sentencing. 

Cannot vindictively penalize Δ at subsequent trial for 

exercising his right to appeal. 

2. Cruel and unusual punishment: 8
th

A prohibits cruel and 

unusual punishment. Penalty grossly disproportionate to 

seriousness of offense committed is cruel and unusual. 

Status crimes violate 8
th

A. 

3. Death penalty: any death penalty statute that does not 

give Δ chance to present mitigating facts and 

circumstances is unconstitutional. There can be no 

automatic category for imposition of death penalty. State 

may not by statute limit the mitigating factors. All 

relevant mitigating evidence must be admissible or 

statute is unconstitutional. Only jury, and not judge, may 

determine the aggravating factors justifying imposition of 

death penalty. 

a. Can’t impose death penalty on rapists, insane 

prisoners, mentally retarded persons, or those under 

16. 

4. Constitutional problems on appeal: indigents must be 

given counsel at 1
st
 appeal if it’s provided as matter of 

right by the state. 

5. Collateral attack upon conviction: habeas corpus. No 

right to counsel at habeas hearing. Δ in custody may 

bring habeas petition. 

 

5
th

A – Double Jeopardy 

1. Under 5
th

A, person may not be retried for the same 

offense once jeopardy has attached. 

2. When jeopardy attaches: at impaneling and swearing in 

of jury in jury trial, or swearing in of first witness in 

bench trial. Commencement of juvenile proceedings bars 

subsequent criminal trial for same offense.  DJ generally 

doesn’t attach in civil proceedings other than juvenile 

hearings. 

3. DJ Exceptions that permit retrial: 

a. Hung jury at first trial; 

b. Trial discontinued due to manifest necessity to abort 

original trial or at behest of ∆ on any ground not 

constituting acquittal on the merits. 

c. ∆’s successful appeal of conviction; 

d. ∆’s breach of plea bargain. 

4. Same offense: if crime requires an additional element the 

other doesn’t, then not same offense. Lesser included 

offenses count as the same. Exception: new evidence 

such as victim later dies. 

5. Separate sovereign rule: separate sovereigns may try Δ 

for same offense if each have jurisdiction; local 

government not separate from state. 


