
EVIDENCE 
 

Relevance 

1. Definition: evidence is relevant if it has any tendency to 

make a material fact more or less probable than it would 

be without the evidence. 

2. Rule: All relevant evidence is admissible, unless some 

exclusionary rule applies or court makes a discretionary 

determination that probative value of evidence is 

substantially outweighed by pragmatic reasons (risk of 

unfair prejudice, confusion of issues, misleading to jury, 

undue delay, waste of time, unduly cumulative). 

3. Burdens of proof 

a. Burden of producing evidence: party who has 

burden of pleading usually has burden of producing 

or going forward with evidence sufficient to make 

out prima facie case.  Once party has satisfied 

burden, it’s up to other side to show evidence to 

rebut evidence. 

b. Burden of persuasion/proof: after parties have done 

burden of production of evidence, question is 

whether party with burden has satisfied it. 

c. Civil burden of persuasion is usually by 

preponderance of the evidence but some cases 

require proof of clear and convincing evidence.   

d. Criminal burden is beyond reasonable doubt. 

 

Relevant evidence of similar occurrences inadmissible 

except: 

1. P’s accident history: to show fraudulent scheme or if 

cause of ∏’s damages is in issue. 

2. Similar accidents caused by same event or conditions: to 

show existence of dangerous condition, causation, or 

prior notice to Δ. 

3. Intent in issue: to prove intent from prior conduct (i.e. 

discrimination). 

4. Comparable sales on issue of value: as some evidence of 

value of property in similar location at similar time 

period, admissible to prove value. 

5. Habit or business routine: describes person’s regular 

response to a specific set of circumstances. Admissible to 

infer how person or business acted on occasion at issue. 

Habit is defined by frequency and particularity of 

conduct. Showing that business had an established 

business routine is relevant to show that a particular event 

occurred. 

6. Industry custom as standard of care: to show adherence to 

or deviance from an industry-wide standard of care. 

However, industry custom isn’t conclusive on this point, 

e.g. an entire industry may be acting negligently. 

 

Policy-Based Exclusions of Evidence 

1. Liability insurance: whether someone does or doesn’t 

have liability insurance is inadmissible except to show 

proof of ownership/control of the instrumentality, to 

impeach, or as part of admission. 

2. Subsequent remedial measures: inadmissible except to 

show proof of ownership/control, prove  feasibility of 

safer condition if either is disputed by Δ, or prove that 

opposing party destroyed evidence. 

3. Settlements or offers to settle a disputed claim: 

inadmissible except for purpose of impeaching witness 

on grounds of bias. Note that this exclusion includes all 

statements made in course of settlement, offers to plead 

guilty, withdrawn guilty pleas, plea of nolo contendere, 

and any statements made in plea discussions are 

inadmissible. 

4. Offers to pay hospital or medical expenses: inadmissible, 

but other statements made in connection with such an 

offer are admissible. 

 

Witnesses  

1. Presumed competent as long as witness has personal 

knowledge of testimony and takes oath/affirmation. 

2. Disqualification of witnesses: witnesses may be 

disqualified for infancy, insanity, and judges and jurors. 

3. Dead Man’s Acts: in civil action, an interested party is 

incompetent to testify in support of her own interest 

against the estate of a decedent concerning 

communications or transactions between the interested 

party and the decedent. Only in states, no federal DMA. 

4. Leading questions: generally not allowed on direct 

examination. Allowed on cross-examination (CX). But 

allowed on direct for preliminary introductory matters, 

youthful/forgetful witness, hostile witness, witness is 

adverse party or under adverse party’s control. 

5. Improper questions: questions that are misleading (can’t 

be answered without making unintended admission), 

compound (requiring single answer to more than one 

question), argumentative, conclusionary, cumulative, 

unduly harassing or embarrassing, or that assume facts 

not in evidence, are improper and not permitted. 

6. Refreshing recollection: Present recollection recorded. If 

witness’s memory fails, he may be shown any memo or 

tangible item to jog his memory. Not admitted into 

evidence so it doesn’t have to be authenticated or satisfy 

best evidence rule and is not hearsay. Adversary has right 

to inspect it, use it in CX, and introduce it into evidence 

(but proponent cannot introduce as evidence). 

7. Past recollection recorded: hearsay exception. 

Foundation: writing failed to jog memory, witness had 

personal knowledge at former time, writing was made or 

adopted by witness when event was fresh, witness can 

vouch for accuracy at the time it was made. It can be read 

to the jury but only adversary may introduce it into 

evidence. 

8. Lay witnesses: lay opinion admissible if rationally based 

on witness’s personal knowledge and helpful to jury in 

deciding a fact. Examples: drunk/sober, speed of vehicle, 

sane/insane, emotion of other person, handwriting, smell. 

Inadmissible as to whether one acted as an agent, or 

whether K was formed. 

9. Expert witnesses: must have qualifications in relevant 

subject area (education and/or experience).  Must testify 

on proper subject matter (scientific, technical, or 

specialized knowledge that will be helpful in deciding a 

fact). Must base opinion on “reasonable degree of 

probability or reasonable certainty” and on personal 

knowledge, evidence in trial records, or facts outside 



records if of a type reasonable relied on by experts in the 

field (cannot read this to the jury, may only state in 

general terms what he relied on). Opinion must be 

reliable determined by testing of principles or 

methodology, rate of error, acceptance in the discipline, 

and peer review/publication. 

10. Ultimate issues: lay or expert opinion evidence may 

address an ultimate issue but cannot use terms of legal 

jargon. In criminal case expert cannot testify on 

intent/mental state of Δ. 

11. Learned treatise: hearsay exception. May be read into 

evidence as substantive evidence during case in chief or 

during CX to impeach or contradict expert (comes in as 

substantive evidence). Must be established as reliable by 

admission of the expert, another expert’s assertion, or the 

court may take judicial notice. Not introduced as exhibit 

(only read aloud). 

12. Exclusion and sequestration of witnesses: upon party’s 

request, or on judge’s own motion, judge will order 

witnesses excluded from the courtroom, except: 1) party 

or a designated officer or employee of party; 2) person 

whose presence is essential to the presentation of a 

party’s case; or 3) person statutorily authorized to be 

present. 

 

Judicial Notice 
1. Recognition of fact as true without requiring evidence to 

be presented. 

2. Judicial notice of fact: courts take JN of indisputable 

facts that are either matters of common knowledge 

(notorious facts) or capable of verification by resort to 

easily accessible sources of accuracy (manifest facts). 

3. Conclusive in civil case but not criminal cases. In 

criminal cases jury may accept but not required to. 

4. Courts MUST take JN of federal and state law and its 

official regulations. 

5. Adjudicative facts: facts relating to the particular case 

6. Legislative facts: facts relating to legal reasoning and 

lawmaking need not be of common knowledge nor 

capable of verification to get JN. 

 

Presumptions 

1. Rule requiring that a particular inference be drawn from a 

set of facts.  Form of substitute proof isn’t required 

anymore once evidence has established presumption. 

2. Effect of shifting burden of production: a presumption 

operates, until rebutted, to shift burden of production to 

party against whom presumption applies. Doesn't shift 

burden of persuasion. 

3. Rebutting presumption: presumption is overcome or 

destroyed when adversary produces evidence 

contradicting presumed fact.  Once such evidence is 

admitted, presumption is no longer valid. 

4. Types of rebuttable presumptions 

a. Permissible inferences: may allow party to meet his 

burden of production (i.e. establish prima facie 

case) but doesn’t shift burden to other party. 

1) Inference of negligence arising from res ipsa 

loquitur; 

2) Inference that destroyed evidence was 

unfavorable to the party that destroyed it; and 

3) Inference of undue influence when will’s 

drafter is also principal beneficiary. 

b. Presumptions in criminal cases: presumption of 

innocence in criminal cases are merely permissible 

interference. Burden of production never shifts to 

accused. Judge can’t tell jury it must find presumed 

fact, but jury may regard basic facts as sufficient 

evidence of presumed fact. If fact establishes guilt 

or negates intent, must be proved BRD. 

c. Conclusive presumptions: because it can’t be 

rebutted, a conclusive presumption (i.e. that a child 

under age of 7 can’t commit a crime), is more a rule 

of substantive law. 

5. Common rebuttable presumptions 

a. Legitimacy: every person is presumed to be 

legitimate. 

b. Against suicide: when cause of death is in dispute, 

there’s presumption in civil cases that it wasn’t 

suicide. 

c. Sanity: every person is presumed sane in civil and 

criminal cases unless proved otherwise. 

d. Death from absence: if person is unexplainably 

absent for 7 years with no contact, he’s presumed 

dead. 

e. Ownership of car/agent driver: proof of 

ownership of motor vehicle creates presumption that 

owner was driver or driver was owner’s agent. 

f. Chastity: every person is presumed chaste and 

virtuous. 

g. Regularity: it’s presumed that persons acting in an 

official office are properly performing their duties. 

h. Continuance: proof of the existence of a person or 

condition at given time raises presumption that it 

continued for as long as usual with things of that 

nature. 

i. Mail delivery: letter, properly addressed, stamped, 

and mailed, is presumed to have been delivered. 

j. Solvency: person is presumed solvent, and every 

debt is presumed collectible. 

k. Bailee’s negligence: proof of delivery of goods in 

good condition to bailee and failure of bailee to 

return the goods in the same condition create 

presumption that bailee was negligent. 

l. Marriage: upon proof of marriage ceremony, 

marriage is presumed valid. 

6. Conflicting presumptions: when two or more conflicting 

presumptions arise, judge should apply the presumption 

better for policy and logic. 

 

Privileges 

1. Testimonial privileges permit one to refuse to disclose, 

and prohibit others from disclosing, certain confidential 

information in judicial proceedings. 

2. Federal privileges: only privileges recognized by federal 

courts are attorney-client privilege, privilege for spousal 

communications, and psychotherapist/social worker-

client privilege. 

3. Waiver of privilege: privilege can be waived by failure to 

claim privilege, voluntary disclosure, or waiver provision 

in K. 

4. Attorney-Client: applies to confidential communications 

between attorney and client made during professional, 



legal consultation unless privilege is waived by client or 

an exception is applicable. Note joint client rule as to 

third parties. Exceptions to privilege: future crime or 

fraud, client puts legal advice in issue, attorney-client 

dispute. 

5. Physician-Patient: applies to confidential communication 

or information acquired by physician from patient for 

purpose of diagnosis or treatment. Also applies to 

psychotherapists. Federal distinction: in action based 

solely on federal law, privilege exists for 

psychotherapists only and not regular physician-patient 

confidences. Exception to privilege: where patient 

expressly or impliedly puts physical or mental condition 

in issue. 

6. Husband-Wife: spousal immunity in federal criminal 

cases only.  

a. Spousal immunity: witness-spouse is holder of 

privilege and cannot be compelled to testify against 

Δ spouse.  

b. Confidential marital communications: Confidential 

communications between spouses in any type of 

case, both spouses hold privilege. Other spouse 

must consent to waiver. 

c. Exceptions to both privileges: communications in 

furtherance of future crime or fraud and 

communications destructive of the family unit 

(spousal or child abuse). 

7. Self-incrimination: under 5thA, witness cannot be 

compelled to testify against himself.  Any witness 

compelled to appear in a civil or criminal proceeding may 

refuse to give an answer that ties the witness to the 

commission of a crime. 

8. Clergy or accountant privilege: Privilege exists for 

statements made to member of the clergy or accountant, 

the elements of which are very similar to ACP. 

9. Professional journalist privilege: No constitutional right 

for professional journalist to protect source of 

information, so any privilege is limited to state statutes. 

10. Governmental privileges: Official information not 

otherwise open to public or ID of an informer may be 

protected by governmental privilege. No privilege exists 

if ID of informer is voluntarily disclosed by holder. 

 

Impeachment – Generally 

1. Accrediting/bolstering own witness: not allowed unless 

witness’s credibility has been attacked/impeached. 

Exception: prior id of person by trial witness, comes in as 

substantive evidence. 

2. Impeaching own witness: may do so freely 

3. Rehabilitation: witness who has been impeached may be 

rehabilitated by: 

a. Explanation on redirect: On redirect, witness may 

explain or clarify facts brought out on CX. 

b. Opinion/reputation evidence for truthfulness: when 

witness’s character for truth and veracity has been 

attacked, other witnesses may be called to testify to 

good reputation for truthfulness of impeached 

witness or to give their opinions as to truthfulness of 

impeached witness. 

c. Prior consistent statement: party may not usually 

rehabilitate witness by showing prior consistent 

statement.  True even when witness was impeached 

by prior inconsistent statement.  If testimony of 

witness was attacked by express or implied charge 

that he’s lying or exaggerating because of some 

motive, prior consistent statement is admissible to 

rebut, and as substantive evidence of truth of its 

contents. 

 

Impeachment – Methods  

1. Witness may be impeached by either CX (eliciting facts 

from witness that discredit his own testimony) or EE 

(putting other witnesses on stand who will introduce facts 

discrediting his testimony). 

2. Prior inconsistent statements: on some prior occasion 

witness made a material statement inconsistent with 

current testimony. Cannot be used as affirmative 

evidence unless it was under oath at prior formal 

proceeding. Witness must be confronted or be able to 

respond at some point, timing flexible. Exception: if 

witness is opposing party, don’t have to give him 

opportunity to explain or deny prior statement. 

3. Bias, interest, or motive to misrepresent: evidence that 

witness is biased or interested in outcome of case tends to 

show that witness has motive to lie. Before witness can 

be impeached by EE of bias or interest, must first be 

asked about it. 

4. Conviction of Crime: witness may be impeached by proof 

of conviction (arrest or indictment not enough) for certain 

crimes (any crime involving dishonesty or false 

statement, and felony crimes).  Pending review or appeal 

doesn’t affect use of conviction.  No confrontation 

required. Method of proof: ask witness or introduce 

conviction record. Exceptions: 

a. Remote, juvenile, and constitutionally defective 

convictions: if more than 10 years have elapsed 

since date of conviction or the date of release from 

confinement, conviction is inadmissible. Juvenile 

convictions also inadmissible. Conviction obtained 

in violation of ∆’s constitutional rights also invalid. 

b. Pardon: conviction may not be used to impeach if 

witness has been pardoned based on innocence, and 

hasn’t been convicted of subsequent felony. 

5. Sensory deficiencies: can impeach by showing anything 

that could affect witness’s perception or memory, or that 

he doesn’t know what he’s talking about. No 

confrontation required; extrinsic evidence allowed. 

6. Bad character for truthfulness: any witness is subject to 

this impeachment method. Witness can be impeached by 

showing he has bad reputation for truthfulness. Extrinsic 

evidence allowed. Only opinion and/or reputation 

evidence allowed. 

7. Bad acts: acts that reflect poorly on character for 

truthfulness. Bound by witness’s answer, no extrinsic 

evidence allowed. Cannot ask about an arrest, just 

whether he did the act. 

8. Contradiction: to show witness lied or made a mistake to 

something in direct examination. EE and impeachment 

not allowed if issue is collateral. 

 

Character evidence 

1. Offered as substantive (not impeachment) evidence to 1) 

prove character when it’s ultimate issue in case, or 2) 



serve as circumstantial evidence of how person probably 

acted. 

2. Means of proving character: depending on jurisdiction, 

purpose of offer, and nature of case, one or all of 

following methods of proving characters may be 

available: 

a. Evidence of specific acts; 

b. Opinion testimony of witness who knows the 

person; and 

c. Testimony about person’s general reputation in 

community. 

3. Criminal cases: inadmissible by state to prove conduct in 

conformity. Δ may introduce evidence of a relevant 

character trait with reputation or opinion testimony 

(cannot use specific acts to illustrate). Opens the door to 

prosecution rebuttal (may ask whether witness knows 

about specific acts but must take witness’s answer and 

may call its own character witnesses). 

4. Victim’s character in self-defense case: except in rape 

cases, criminal Δ may introduce reputation/opinion 

evidence of victim’s violent character to infer victim was 

1
st
 aggressor. Prosecution may rebut with evidence of 

victim’s character for peacefulness and Δ’s character for 

violence. Δ may introduce evidence of victim’s specific 

acts of violence only to show that Δ was aware of them 

and they show Δ’s state of mind (fear) in responding to 

victim’s aggression. 

5. Victim’s character in a sex offense case: evidence offered 

to prove sexual behavior or sexual disposition of the 

victim is generally inadmissible.  Rape shield law makes 

such evidence inadmissible except to show that Δ wasn’t 

perpetrator (semen or other evidence is from someone 

else), or to show victim’s sexual conduct with Δ to prove 

consent defense, or where exclusion violates Δ’s due 

process rights. 

6. Civil cases: character inadmissible unless it’s an essential 

element of claim or offense. Only applies to negligent 

hiring/entrustment and defamation cases (specific acts 

allowed plus reputation/opinion). 

7. Specific acts of misconduct: evidence of a person’s other 

crimes or misconduct is inadmissible if offered only to 

established criminal mind or bad character, unless 

MIMIC exceptions apply. 

8. MIMIC exceptions: Δ’s prior crimes or bad acts 

inadmissible to prove conduct in conformity, but 6 

situations where bad acts are admissible to show 

something specific about the crime charged:  Motive, 

Intent, absence of Mistake/accident, Identity, Common 

scheme or plan. Method of proof: introducing conviction 

or proving that crime occurred with sufficient evidence 

from which a reasonable juror could conclude Δ 

committed crime. May be used in state’s case in chief, Δ 

does not have to open door. 

9. Other sexual misconduct to show propensity in sex-crime 

prosecution or civil action: in case alleging sexual assault 

or child molestation, can show prior specific sexual 

misconduct of Δ as state’s case-in-chief or for any 

relevant purpose including propensity for sex crimes. 

 

Real, demonstrative, and experimental evidence 

1. Actual physical evidence addressed directly to judge.  

May be direct, circumstantial, original, or prepared 

(demonstrative). 

2. General conditions of admissibility: must be relevant and 

meet following requirements: 

a. Authentication: object must be identified as what 

proponent claims it to be, either by 1) testimony of 

witness recognizing object, or 2) evidence that 

object was in unbroken chain of possession. 

b. Condition of object: if condition is important, must 

be shown to be in substantially same condition. 

c. Balancing test: policy or principle may outweigh 

need to admit real evidence, i.e. physical 

inconvenience of bringing object into courtroom, 

indecency or impropriety, or undue prejudice. 

3. Types of real proof 

a. Reproductions and explanatory real evidence: 

relevant photographs, diagrams, maps, or other 

reproductions are admissible if their value is not 

outweighed by danger of unfair PJ. Items used 

entirely for explanatory purposes are permitted but 

usually not admitted into evidence (not given to 

jury). 

b. Maps, charts, models, etc: usually admissible for 

purpose of illustrating testimony but must be 

authenticated. 

c. Exhibition of child in paternity suits: in paternity 

suits almost all courts allow exhibition of child to 

show whether she’s race of putative father.  Courts 

are divided regarding propriety of exhibition for 

purpose of showing physical resemblance. 

d. Exhibition of injuries: generally permitted in 

personal injury or criminal case but courts can 

exclude if too prejudicial. 

e. Jury view of the scene: court can permit jury to visit 

places at issue in civil or criminal case.  Need for 

view and changes in condition of premises are 

relevant factors. 

f. Demonstrations: court may permit experiments or 

demonstrations to be performed in courtroom.  

Demos of bodily injury may not be allowed if it 

would unduly dramatize injury. 

 

Documentary evidence – writings, recordings, photographs 

1. Documentary evidence must be relevant to be admissible.  

In case of writings, authenticity of document is one 

aspect of its relevancy. 

2. Authentication of writings: content of writing won’t be 

received in evidence unless writing is authenticated by 

proof showing that writing is what proponent claims it is. 

If relevance of writing depends on source or authorship, 

must authenticate it. How to authenticate: 

a. Authentication by pleadings or stipulation: 

genuineness of document may be admitted by 

pleadings or stipulation. 

b. Admissions: writing may be authenticated by 

evidence that party against whom it’s offered, has 

either admitted its authenticity or acted upon it as 

authentic. 

c. Eyewitness testimony: witness observed X sign it or 

heard X acknowledge it. 



d. Handwriting verification: lay witness may testify on 

basis of familiarity with X’s writing formed prior to 

trial. Expert may testify on basis of comparison with 

handwriting samples. Judge and jury may compare 

handwriting samples.  Jury may compare with 

handwriting exemplar. Nonexpert without personal 

knowledge of handwriting cannot become familiar 

with it for purposes of testifying. 

e. Ancient document rule: authenticity may be inferred 

if document is more than 20 years old, is facially 

free of suspicion, and was found in place of natural 

custody. 

f. Reply letter doctrine: document can be 

authenticated by evidence that it was received in 

response to a prior communication to alleged 

author.  

g. Self-authenticating documents: certain writings 

prove themselves, i.e. official publications; certified 

copies of public records on file in public office; 

certified business records; newspapers and 

periodicals; trade inscriptions and labels; 

acknowledged documents; commercial paper. 

3. Authentication of photographs: admissible only if 

identified by witness as portrayal of certain relevant facts 

and verified by witness as fair and accurate representation 

of things portrayed.  Not necessary to call photographer 

to authenticate photo; witness familiar with scene is 

sufficient. Unattended camera: if photograph is taken 

when no one can authenticate scene, photo may be 

admitted upon showing that camera was properly 

operating at relevant time and photo was developed from 

film from that camera. 

4. Authentication of X-Rays, electrocardiograms, etc: X-ray 

cannot be authenticated by witness testimony that it’s 

correct representation of facts.  Must be shown that 

process used is accurate, machine was working, and 

operator was qualified to use it.  Custodial chain must be 

established to ensure no tampering with X-ray. 

5. Authentication of oral statements: When statement is 

admissible only if said by specific person (i.e. admission 

by party), authentication as to identity of speaker is 

required. 

a. Voice identification: voice may be identified by 

opinion of anyone who has heard the voice at any 

time, including after litigation has begun for sole 

purpose of testifying. 

b. Telephone conversation: Statements made during 

telephone conversation may be authenticated by one 

of parties to call who testifies that 1) he recognized 

the other party’s voice, 2) the speaker had 

knowledge of certain facts that only a particular 

person would have, 3) he called a particular 

person’s number and a voice answered as that 

person or that person’s residence, or 4) he called a 

business and talked with the person answering the 

phone about matters relevant to the business. 

 

Best Evidence Rule (BER) (“original writings” rule) 
1. Rule: party seeking to prove the contents of writing must 

either introduce the original or an acceptable excuse for 

its absence. If excuse is acceptable, secondary evidence 

may be used (oral testimony or copy). 

2. Applies to: writings, sound recordings, x-rays, pictures, 

and films when they are introduced to prove their 

contents. BER applies to 2 primary situations: 

a. Writing is legally operative document, or 

b. Witness is testifying to facts she learned solely from 

reading about them in writing 

3. Does not apply: if witness with personal knowledge 

testifies to facts that exist independent of the recorded 

facts. Doesn’t apply to collateral matters, summaries of 

voluminous records (too inconvenient to examine 

everything so proponent may present summary), or public 

records. 

4. What qualifies as the original: writing itself (and any 

counterpart intended to have the same effect, e.g., 

duplicate original), negative of film or print from 

negative, computer print out. Duplicate is admissible to 

same extent as original if no genuine issue as to 

authenticity. 

5. Excuses for non-production of original: lost or cannot be 

found with due diligence, destroyed without bad faith, 

cannot be obtained with legal process. Court must be 

persuaded by preponderance of evidence. 

6. Escapes: BER can be avoided for voluminous records, 

certified copies of public records, collateral documents. 

 

Parol Evidence Rule (PER) 

1. If agreement is reduced to writing, that writing is the 

agreement and hence constitutes only evidence of it. Prior 

or contemporaneous negotiations or agreements are 

merged into the written agreement and they are 

inadmissible to vary the terms of the writing. 

2. When the PER doesn’t apply to exclude evidence of prior 

or contemporaneous agreements: 

a. Incomplete or ambiguous contract: PE is admissible 

to complete an incomplete contract or explain an 

ambiguous term. 

b. Reformation of contract: PER doesn’t apply where 

party alleges facts (i.e. mistake) entitling him to 

reformation. 

c. Challenge to validity of contract: PER is admissible 

to show that contract is void or voidable, or was 

made subject to valid condition precedent that 

hasn’t been satisfied. 

3. Subsequent modifications: PER applies only to 

negotiations prior to, or at the time of, the execution of 

contract.  PER is admissible to show subsequent 

modification or discharge of written contract. 

 

Hearsay 

1. Hearsay is an out of court statement by a declarant 

offered to prove the truth of the matter asserted. 

Inadmissible unless an exception or exclusion applies. 

Reason for excluding hearsay is that adverse party was 

denied opportunity to CX the witness. 

2. Non-hearsay statements: if it isn’t offered to prove what 

is asserted in the statement, it is not hearsay. Categories 

of non-hearsay purposes: verbal act (such as contract, 

defamation, or perjury), to show effect on person who 

heard or read the statement, and circumstantial evidence 

of speaker’s state of mind. 

3. Hearsay on hearsay / double hearsay: out of court 

statement that incorporates other hearsay is admissible 



only if each part of the statement falls within exception.  

If any part is inadmissible, entire statement is 

inadmissible. 

 

Nonhearsay – No Exception Required 
1. Prior statements by witnesses: prior statements of trial 

witnesses. 3 hearsay exclusions making statement 

nonhearsay: 

a. Prior statement of identification of person, 

b. Prior inconsistent statement under oath, and  

c. Prior consistent statement to rebut charge that 

witness is lying or exaggerating because of some 

motive. 

2. Admission by Party-Opponent: to be an admission, 

statement need not have been against declarant’s interest 

when made, and may even be in form of an opinion.  

Personal knowledge isn’t required. Types of party-

opponent admissions: 

a. Judicial and extrajudicial admissions: formal 

judicial admissions (i.e. pleadings, stipulations, etc.) 

are conclusive. Informal judicial admissions made 

during testimony and extrajudicial (evidentiary) 

admissions aren’t conclusive and can be explained. 

b. Adoptive admissions: party may make admission by 

expressly or impliedly adopting or acquiescing in 

statement of another. 

c. Silence (adoptive admission): if reasonable person 

would’ve responded, but party remains silent in the 

face of accusatory statements, his silence may be 

considered an implied admission. Silence in face of 

police accusations in criminal case is almost never 

considered admission. Silence may be admission 

only if: 

1) Party heard and understood the statement; 

2) Party was physically and mentally capable of 

denying statement; and 

3) Reasonable person would’ve denied 

accusation. 

d. Vicarious admissions 

1) Co-parties: admissions of a party are not 

receivable against her co-parties merely 

because they happened to be joined as parties. 

2) Principal-agent: agent’s statements concerning 

any matter within scope of agency, made while 

employment relationship exists, aren’t hearsay 

and are admissible against principal. 

3) Partners: after partnership is shown to exist, 

admission of one partner relating to 

partnership is binding upon co-partners. 

4) Co-conspirators: admission of conspirator 

made to 3rd party in furtherance of conspiracy, 

are admissible against co-conspirators. 

However, admissions of conspirator are 

admissible against another conspirator only if 

there was opportunity to CX declaring 

conspirator. 

5) Privies in title and joint tenants (state courts 

only): admissions of each joint owner are 

admissible against other JT, and admissions of 

former owner of property made at the time she 

held title, are admissible against those 

claiming under her (grantees, heirs, etc.)  

These statements aren’t FRE admissions but 

may be admissible under hearsay exception 

(i.e. statement against interest). 

6) Preliminary determinations: before admitting 

hearsay as vicarious admission, court must 

make preliminary determination of declarant’s 

relationship with party against whom 

statement is offered.  Statement alone isn’t 

sufficient to establish relationship. 

 

Hearsay Exceptions – Unavailability Required 

1. Unavailability: declarant is unavailable if on grounds of 

death or illness, absence from jurisdiction, privilege not 

to testify, stubborn refusal to testify, and lack of memory. 

2. Former testimony: testimony of now-unavailable witness, 

given at another hearing or deposition, is admissible if: 

a. Party against whom testimony is offered, was a 

party in privity (grantor-grantee, life tenant-

remainderman) with a party in the former action; 

b. Former action involved the same subject matter 

(causes of action need not be identical); 

c. Testimony was given under oath; and 

d. Party against whom testimony is offered, had 

opportunity to develop the declarant’s testimony 

(i.e. by direct, cross, or redirect examination), 

e. Grand jury testimony of unavailable declarant is not 

admissible against ∆ under former testimony, but is 

admissible under prior inconsistent statement. 

3. Statement against interest: statement against declarant’s 

own pecuniary, proprietary, or penal interest. In criminal 

cases, statement against penal interest must be 

corroborated if offered to exculpate Δ. 

4. Dying declaration: statement made under belief of 

impending and certain death concerning the cause or 

surrounding circumstances of the declarant’s death. 

Actual death not necessary. Available in all civil cases 

but only in criminal homicide cases. 

5. Statements of personal or family history: statements 

concerning births, marriages, divorces, relationship, 

genealogical status, etc. are admissible if declarant is 

member of the family in question or closely associated 

with it and statements are based on declarant’s personal 

knowledge of the facts or of family reputation. 

6. Statements offered against party procuring declarant’s 

unavailability: if witness unavailable due to party’s 

wrongdoing that’s proved by preponderance of the 

evidence, prior statements are admissible against that 

party. 

 

Hearsay Exceptions – Unavailability Irrelevant 

1. Present state of mind: contemporaneous statement 

concerning declarant’s state of mind, physical condition, 

emotions, or sensations is admissible. Usually offered to 

establish intent or as circumstantial evidence that intent 

was carried out.   

2. Excited utterance: statement concerning a startling event 

and made while declarant is still under the stress of 

excitement caused by the event. 

3. Present sense impression: description of event made 

while the event was occurring or immediately thereafter. 

Must be virtuously contemporaneous – no more than 30 

to 40 seconds after event. 



7. Present physical condition: statement made to anyone 

about declarant’s current physical condition 

8. Statement for purpose of medical treatment or diagnosis: 

statement made to medical personnel concerning past or 

present symptoms or general cause of condition for 

purpose of treatment or diagnosis. 

9. Business records: records of any type of business made in 

regular course of business that business regularly keeps 

and was made at or about the time of event recorded and 

which consists of information observed by employees of 

business or statement that falls within an independent 

hearsay exception. Foundation: can call sponsoring 

witness (e.g., author or record or custodian of records) or 

can use written certification under oath. 

10. Past recollection recorded: if witness’ memory cannot be 

revived, party may introduce memo that witness made at 

or near time of event.  Writing itself is not admissible, 

must be read to the jury. 

11. Official records and other official writings 

a. Public records: writing must have been made by and 

within scope of duty of public employee and must 

have been made at or near time of the event. Police 

report with witness statements not qualifying under 

business records, may be admitted under public 

records.  Even officer’s opinion and factual (not 

legal) conclusions would be admissible, but test 

statements of others contained in report to make 

sure they’re admissible, or they’ll be excluded even 

if report is admitted. 

b. Records of vital statistics: admissible if report was 

made to a public officer pursuant to law 

requirements. 

c. Statement of absence of public record: evidence in 

form of certification or testimony from custodian of 

public records that she diligently searched and 

failed to find a record, is admissible to prove that 

matter wasn’t recorded, or infer that matter didn’t 

happen. 

d. Judgments: certified copy of a judgment is always 

admissible proof that such judgment has been 

entered. Felony conviction admissible in criminal 

and civil actions. Prior criminal acquittal is 

inadmissible. Judgment in previous civil case is 

inadmissible. 

e. Ancient documents and documents affecting 

property interests: statements in any authenticated 

document 20 years or more old are admissible, as 

are statements in any document affecting an interest 

in property, regardless of age. 

f. Learned treatises: admissible as substantial proof if 

called to attention of, or relied upon by, an expert 

witness, and established as reliable authority by the 

testimony of that witness, other expert testimony, or 

judicial notice. 

g. Reputation: admissible under several exceptions as 

evidence of character, personal or family history, 

land boundaries, or community’s general history. 

h. Family records: statements of fact concerning 

personal or family history contained in family 

bibles, jewelry engravings, genealogies, tombstone 

engravings, etc are admissible. 

i. Market reports and other published compilations are 

admissible if generally used and relied upon by 

public or by persons in specific occupation. 

12. Declaration of intent: statement of declarant’s intent to do 

something in future is admissible to prove declarant’s 

conduct. Also admissible to prove someone else’s 

conduct if declarant said he was going to do something 

with that person 

 

Hearsay – Residual Exception 

1. Residual “Catch-All” exception: for hearsay not covered 

by exception, FRE requires: 

a. That hearsay statement possess circumstantial 

guarantees of trustworthiness; 

b. Statement is strictly necessary, and 

c. Notice is given to the adversary as to the nature of 

the statement. 

2. Constitutional issues 

a. Because use of hearsay in criminal case may violate 

Confrontation Clause, prior testimonial evidence is 

inadmissible against ∆ unless hearsay declarant is 

unavailable and ∆ had opportunity to CX the 

declarant at time of statement. 

b. Hearsay rules and other exclusionary rules can’t be 

applied if it’d deprive ∆ of right to fair trial or deny 

right to compulsory process. 


