
PROPERTY 
 

PERSONAL PROPERTY 

 

Found Property 
1. Generally: must distinguish between rights of those who 

find lost property, and those who find abandoned 

property. 

2. Lost property: if owner accidentally gives up possession 

of property with no intent to relinquish title and control, 

property is lost. When owner of lost property comes to 

retrieve it, finder has to give it up. 

3. Abandoned property: if owner physically gives up 

possession and has intent to relinquish title and control, 

then property is abandoned. Anyone who finds the 

property then owns it. 

 

Gifts 

1. Inter vivos gifts: given during the lifetime of the donor. 

Requires donative intent by donor, valid acceptance by 

the donee (silence is sufficient), and valid delivery 

(transfer of possession that is either actual or symbolic). 

2. Delivery: 1
st
 party checks from donor are considered 

delivered only when they are cashed. Donee cannot sue if 

donor stops payment before donee cashes check.  

a. 3
rd

 party check that’s indorsed over is considered 

delivered when paper check is turned over.  

b. Stock certificate is delivered when the paper is 

delivered to donee, doesn’t matter if not transferred 

on the books yet.  

c. Agents: delivery to an agent of donee is complete 

for donee once agent takes possession. Item in 

possession of donor’s agent is not delivered yet so 

donor can call agent back.  

3. Gifts causa mortis: given in contemplation of death. 

Generally contingent on donor’s dying and some 

emergency circumstances. Need an imminent risk if death 

likely to occur. The gift is not valid if donor survives or if 

donee dies first. 

 

Liens 

1. Definition: primitive security device designed to secure a 

debt 

2. Personal property: with respect to personal property, this 

is right to retain an item that you have improved in value 

(e.g., repaired) until you get paid. 

3. Requirements: debt associated with services provided. 

Title is in debtor. Possession is with creditor. 

 

Bailments 

1. Creation: bailments arise when someone takes possession 

of someone else’s property with permission for a 

particular purpose. 

2. Issues: How much care the bailee must take and what 

liability he will have if the item is damaged. 

3. Examples of bailments: checking your coat, lending your 

car to a friend, valet parking. 

4. What is within the scope of a bailment: general rule is 

that bailee must have some knowledge or reasonable 

expectation for an item inside property in order to be 

liable. If something is usually inside a coat pocket (e.g., 

sunglasses) bailee will usually be responsible. For 

unexpected items, bailee will not be liable unless you told 

bailee of the item and the bailee manifests intent to take 

care of it. 

5. Safe deposit boxes: bank is bailee of anything you  put in 

your box. 

6. Parking lots and garages: if you turn over your keys, 

bailment. If you keep your keys, no bailment. 

7. General care owed by a bailee: reasonable prudence 

under the circumstances. 

8. Limitation of liability: bailees often attempt to have 

people give up liability. Bailee cannot completely 

exculpate himself, but he can limit liability with proper 

notice. 

 

 

MORTGAGES AND SALES OF LAND 

 

Land Contracts 

1. Land Ks and Statute of Frauds: land contract must be in 

writing, signed by party against whom enforcement is 

sought, must describe the land, and it must state some 

consideration. Exception to SoF requirement is doctrine 

of part performance. 

2. Doctrine of equitable conversion: once K is signed, 

equity regards buyer as owner of the real property. 

Seller’s interest (right to proceeds of sale) is considered 

personal property. If party dies before K is completed, 

seller’s interest passes as personal property and buyer’s 

interest passes as real property. If seller dies, his interest 

passes to heirs but they must give up title to buyer at 

closing. If buyer dies, his heirs can demand conveyance 

at closing. 

3. Doctrine of part performance: if two out of three of the 

following are present, specific performance of an oral 

contract for sale of land will be granted: (1) buyer takes 

physical possession of the land, (2) buyer pays all or a 

substantial part of purchase price, and/or (3) makes 

substantial improvements. 

4. Risk of loss: apply doctrine of equitable conversion 

(equity regards as done that which ought to be done). 

Once contract is signed, buyer is owner of land, subject to 

condition that he pay purchase price at closing. If during 

time between contract and closing the land is destroyed 

through no fault of either party, buyer bears risk of loss 

unless contract says otherwise  Some states place risk on 

seller unless buyer has title or possession at time of loss. 

If property is damaged or destroyed, seller must credit 

any fire or casualty insurance proceeds he receives, 

against the purchase price by buyer. 

5. Implied promises in every land contract: seller promises 

to provide marketable title (adverse possession, 

encumbrances, defects in title, and zoning violations 

render title unmarketable). Seller promises not to make 

any false statements of material fact, majority rule holds 

sellers liable for latent material defects, seller cannot get 

around this rule by making a general “sold as is” 

disclaimer; land contract contains no implied warranties 

of fitness or habitability 



6. Closing: after closing, seller is not liable for implied 

warranty of marketability of title, only for promises made 

in deed. 

7. Remedy: if title isn’t marketable, buyer must notify seller 

and give him reasonable time to cure defects. If seller 

fails to cure, buyer’s remedies include rescission, 

damages, specific performance with abatement, and a 

quiet title suit.  

a. Liquidated damages: Sales Ks usually require buyer 

to deposit “earnest money” with seller and provide 

in case of buyer’s default, seller may retain earnest 

money as liquidated damages. Courts usually 

uphold this if amount is reasonable. 

 

Deeds 

1. Lawful execution of deed: deed must be in writing, 

signed by grantor, and ID the parties and land. Deed need 

not recite consideration nor must consideration pass to 

make a deed valid. Description of the land doesn’t have 

to be perfect, only an unambiguous description and good 

lead to ID of property required. 

2. Defective deeds: void deed will be set aside by court even 

if property passed to a BFP, but voidable deed will be set 

aside only if property hasn’t passed to BFP. Void deeds 

include those that were forged, were never delivered, or 

were obtained by fraud in the factum (grantor was 

deceived and didn’t realize she was executing deed). 

Voidable deeds include those executed by minors or 

incapacitated persons, and those obtained through fraud 

in the inducement, duress, undue influence, mistake, and 

breach of fiduciary duty. If deed is delivered with name 

of grantee left blank, courts assume person taking 

delivery has authority to fill in name of grantee and if 

that’s done, then deed is valid. But if land description is 

left blank, deed is void unless grantee was explicitly 

given authority to fill in the description. Deed to dead 

person is void and conveys no title. Awareness of 

grantee’s death is irrelevant. 

3. Fraudulent deeds: even if deed complies with 

requirements, may be set aside by grantor’s creditors if it 

was made: (deed won’t be set aside against grantee who 

took in good faith and paid reasonable value) 

a. With actual intent to hinder, delay, or defraud any 

creditor of the grantor; or 

b. Without receiving a reasonably equivalent value in 

exchange for the transfer and the debtor was 

insolvent or become insolvent as result of transfer. 

4. Delivery: satisfied when grantor physically or manually 

transfers the deed to the grantee. Permissible to use mail, 

agent, or messenger. Delivery doesn’t require actual 

physical transfer of the instrument itself. Legal standard 

for delivery: present intent of grantor to be immediately 

bound irrespective of whether the deed itself has been 

literally handed over. Express rejection of deed defeats 

delivery. Oral conditions attached to delivery drop out 

and are not enforceable. Delivery by escrow is 

permissible, escrow agent holds with instructions to 

transfer when certain conditions are met, once they are 

met title passes automatically to grantee. Title passes 

upon delivery and cannot be cancelled or taken back. If 

grantee returns deed to grantor, it’s ineffective. To return 

title to grantor, grantee must draw up new deed and 

deliver it to grantor. Delivered deed that provides title 

won’t pass until grantor’s death is valid and creates future 

interest in grantee. If deed is delivered with oral 

condition, it won’t matter. 

5. Quitclaim deed: releases whatever interest grantor has. 

Contains no covenants. Owner not even promising he has 

title. 

6. 3 types of deeds used to convey property interests other 

than leaseholds: general warranty deed, special warranty 

deed, and quitclaim deed. Difference is scope of title 

assurance (covenants for title). Covenant for title not to 

be confused for real covenants (written promises to do or 

not do something on property). 

7. General warranty deed: warrants against all defects in 

title, including those attributable to grantor’s 

predecessors; typically contains all six covenants (present 

and future, #8 and 9 below). First 3 are breached at time 

of conveyance (present covenants) if at all. Last 3 are 

future covenants and breached only upon disturbance of 

grantee’s possession (future covenants). 

a. Covenant of seisin: grantor has estate she purports 

to convey. Must have both title and possession at 

time. 

b. Covenant of right to convey: authority to make the 

grant. Title alone will satisfy. 

c. Covenant against encumbrances: grantor covenants 

against existence of physical (e.g. encroachments) 

or title (e.g. mortgages) encumbrances. 

d. Covenant for quiet enjoyment: grantor covenants 

that grantee won’t be disturbed in possession by 3
rd

 

party’s claim of title. 

e. Covenant of warranty: grantor agrees to defend 

against claims of title by 3
rd

 party and to 

compensate grantee for any loss sustained. 

f. Covenant for further assurances: grantor promises to 

perform acts necessary to perfect title conveyed. 

Not one of usual covenants but is frequently given. 

8. Present covenants: these are breached at time deed is 

delivered; statute of limitations for breach of present 

covenant begins to run from the time of delivery. 3 

present covenants: covenant of seisin (grantor owns 

estate), covenant of right to convey, covenant against 

encumbrances. 

9. Future covenants: these are breached when grantee is 

disturbed in possession; statute of limitations doesn’t 

begin to run until time of disturbance. 3 future covenants: 

covenant of quiet enjoyment (grantee won’t be disturbed 

by 3
rd

 party’s claim of title), covenant of warranty, 

covenant for further assurances. 

10. Statutory special warranty deed: contains two promises 

that grantor makes only on behalf of himself: (1) grantor 

promises that he has not conveyed estate to anyone other 

than grantee and (2) that estate is free from encumbrances 

made by grantor.. 

 

Recording System 

1. Purpose: recording acts exist to protect BFPs and 

mortgagees. BFP is one who purchases for value without 

notice that someone else got there first. Recording 

statutes don’t protect donees, heirs, or devisees. 3 types 

of recording acts: (1) notice statutes, (2) race-notice 

statutes, and (3) race statutes. 



2. Notice: Actual notice (prior to B’s closing, B gets literal 

knowledge of A’s existence). Inquiry notice (constructive 

notice. B is on notice of whatever an examination of the 

land would reveal). Record notice (constructive notice. B 

on notice of anything properly recorded in chain of title). 

3. Bona fide purchaser: person must be purchaser, without 

notice (actual, constructive, or inquiry) and pay valuable 

consideration. Must be without notice at time of 

conveyance. 

4. Notice recording act: “Conveyance of an interest in 

land shall not be valid against any subsequent BFP, 

without notice thereof, unless that conveyance was 

recorded.” Subsequent BFP prevails over prior grantee 

who failed to record. BFP must have no actual or 

constructive notice at time of conveyance. Subsequent 

BFP is protected regardless of whether she records at all. 

5. Pure race recording act: “No conveyance or mortgage of 

an interest in land is valid against any subsequent 

purchaser whose conveyance is first recorded.” 
Whoever records first has title. Notice is irrelevant. Only 

2 states have this statute. 

6. Race-notice recording act: “Conveyance of an interest 

in land shall not be valid as against any subsequent 

BFP, without notice thereof, whose conveyance is first 

recorded.” Subsequent BFP is protected only if she takes 

without notice AND records before prior grantee. To 

prevail, B must be a BFP and win the race to record. 

7. 2 brightline rules: if B is BFP and we are in a notice 

jurisdiction, B wins, regardless if whether or not she 

records properly before A does. If B is a BFP and we are 

in a race-notice jurisdiction, B wins if she records 

properly before A does. 

 

Chain of Title problems 

1. Shelter rule: one who takes from BFP will prevail against 

any entity that the transferor-BFP would have prevailed 

against. Transferee “takes shelter” in the status of 

transferor and steps into the shoes of that BFP even if she 

wouldn’t qualify as a BFP herself. Doesn’t apply if she 

previously held title. 

2. Wild deed: if recorded deed is not connected to the chain 

of title, it’s a wild deed. Doesn’t impart constructive 

notice because BFP couldn’t find it. It is incapable of 

giving record notice of its existence. Nullity. 

3. Estoppel by deed: one who conveys realty in which he 

has no interest is estopped from denying the validity of 

that conveyance if he subsequently acquires the interest 

that he has previously transferred. Not applicable to quit 

claim deeds. 

 

Types of security interests in real estate (first 3 are most 

important) 

1. Mortgage: debtor/notemaker is mortgagor. Lender/bank 

is mortgagee. On default, lender can realize on mortgaged 

real estate only by having judicial foreclosure sale 

conducted by sheriff. 

2. Deed of trust: debtor/notemaker is trustor. He gives deed 

of trust to 3
rd

 party trustee who is usually closely 

connected to lender (the beneficiary). On default lender 

instructs trustee to foreclose the deed by trust of sale. 

3. Installment land contract: installment purchaser obtains 

title only when full contract price has been paid off. 

Forfeiture clauses allow vendor, upon default, to cancel 

contract, retake possession, and retain all money paid. 

Such clauses are common. Courts try to avoid forfeiture 

by using equity of redemption (grace period for purchaser 

to pay accelerated full balance and keep land after 

default), restitution (requires vendor to refund purchaser 

any excess money after damages), treat as mortgage 

(requires judicial foreclosure sale), waiver (accepting late 

payments frequently, must notify purchaser of intent to 

reinstate strict performance and must allow reasonable 

time for makeup of late payments), and election of 

remedies (damages or specific performance). 

4. Absolute deed: if given for security purposes, can be 

treated by court as “equitable mortgage” to be treated as 

any other mortgage, i.e. creditor must foreclose by 

judicial action. 

5. Sale-leaseback: landowner may sell her property for cash 

and then lease it back from purchaser for a long period of 

time. May be treated as a disguised mortgage. 

 

Mortgages 

1. Creation: mortgage is a conveyance of security interest in 

land, intended by parties to be collateral for repayment of 

a monetary obligation. It is the union of two elements – 

debt and voluntary transfer of a security interest in 

debtor’s land to secure the debt. Debtor is mortgagor, 

bank is mortgagee. Mortgage must satisfy SoF (unless 

equitable mortgage). 

2. Parties’ rights: unless and until foreclosure, debtor-

mortgagor has title and the right to possession. Creditor-

mortgagee has a lien, the right to look to the land if there 

is default on the debt. 

3. Transfer: all parties to mortgage can transfer their 

interests. Note and mortgage must pass to same person 

for transfer to be complete. Mortgage automatically 

follows properly transferred note. Creditor can transfer by 

(1) endorsing the note and delivering to transferee, or (2) 

by executing a separate document of assignment. When 

note is endorsed and transferred, transferee is eligible to 

be holder in due course (HDC) which means he takes 

note free of personal defenses that could have been raised 

against original mortgagee but is still subject to the real 

defenses. If possession of note has been transferred by 

original mortgagee, any payment to that mortgagee won’t 

count so HDC of note can demand payment even if 

mortgagor had no notice of transfer. 

4. Holder in due course: to be a HDC of the note, note must 

be (1) negotiable and made payable to the named 

mortgagee; (2) original note must be endorsed and signed 

by named mortgagee; (3) original note must be delivered 

to transferee, photocopy unacceptable; (4) transferee 

must take note in good faith without any notice of 

illegality, and transferee must pay value for the note, 

meaning some amount that is more than nominal. 

5. Personal defenses: lack of consideration, fraud in the 

inducement, unconscionability, waiver, estoppel 

6. Real defenses: material alteration, duress, fraud in the 

factum, incapacity, illegality, infancy, insolvency 

7. Sale of mortgaged property: lien remains on the land so 

long as the mortgage instrument has been properly 

recorded. If buyer “assumes the mortgage”, then B is 

primarily liable but O remains secondarily liable. If B 



takes “subject to the mortgage”, B is not liable on the 

debt but the land remains subject to mortgage so if O 

defaults land can be foreclosed on. 

8. Due-on-sale Clauses: appears in most modern mortgages. 

If mortgagor transfers his interest in property without 

lender’s consent, lender can demand full payment of loan. 

 

Foreclosure 

1. Method: only by proper judicial proceeding, no self-help 

allowed. Foreclosure sales are usually conducted by 

auction. At foreclosure land is sold and sale proceeds go 

to satisfy the debt. 

2. Sale proceeds: if not enough, personal action against 

debtor for a deficiency judgment. If surplus, junior liens 

are paid off in order of priority and any remaining surplus 

goes to debtor. Attorney’s fees and expenses of 

foreclosure come off the top before mortgagees paid. 

3. Effect on various interests: foreclosure terminates 

interests junior to the mortgage being foreclosed. No 

effect on senior interests. Once foreclosure of a superior 

claim has occurred and proceeds distributed, junior lien 

holders can no longer look to the land for satisfaction. 

Debtor and junior lien holders are necessary parties to 

foreclosure action, failure to include necessary party 

results in preservation of that party’s claim. 

4. Priorities: creditor must properly record to get priority. 

Priority amongst recorded mortgages determined by “first 

in time, first in right” rule. Purchase money mortgage 

(PMM) always has “superpriority” (note that after-

acquired collateral clauses are permitted). Subordination 

agreements are permissible 

5. Purchase money mortgages (PMM): mortgage given in 

exchange for funds used to purchase the property. Given 

either to seller as part of purchase price, or to 3
rd

 party 

lender. PMMs have priority over non-PMMs even if non-

PMM was recorded first.  

6. Redemption in equity: at any time prior to foreclosure 

sale, debtor has right to redeem land and free it of the 

mortgage. Debtor must pay off amount due plus any 

costs. If there’s acceleration clause, mortgagee can 

declare the full balance due in the event of default, so 

debtor must pay full balance plus accrued interest plus 

costs in order to redeem. Debtor cannot waive right to 

redeem (this is called clogging the equity of redemption 

and is prohibited). 

7. Statutory redemption: gives debtor right to redeem for 

some fixed period after foreclosure sale. Where 

recognized, it only applies after the sale and amount to be 

paid is usually the foreclosure sale price not the amount 

of original debt. In most states debtor has right to 

possession during redemption period (which is usually 6 

months to a year). Redemption nullifies foreclosure sale. 

 

 

REAL PROPERTY 

 

Freehold Estates 

1. Fee simple absolute: absolute ownership of potentially 

infinite duration. Freely alienable, devisable and 

descendible. Common law required words of limitation 

“and heirs” not required today. No accompanying future 

interest. 

2. Defeasible fees: fee simple estates that can be terminated 

upon happening of a stated event. 

3. Fee simple determinable: Defeasible fee. Possibility of 

reverter. Freehold estate that terminates automatically 

upon the happening of a stated condition. Need clear 

words of condition – so long as, during, while, until. 

Freely alienable, devisable, and descendible but always 

subject to the condition. Creates possibility of reverter in 

grantor. 

4. Fee simple subject to condition subsequent: Defeasible 

fee. Right of entry. Freehold estate that terminates upon 

the happening of stated condition and the exercise by 

grantor of right of reentry. Not automatic termination. 

Must have clear words of condition – on condition that, 

but if, subject to the condition that. Must explicitly 

reserve right of reentry. Right of reentry also called 

power of termination. 

5. Fee simple subject to executory interest: Defeasible fee. 

Terminates automatically upon happening of stated event. 

Estate goes to a third party, not grantor. Words of 

condition. Must specify who will take. 

6. Fee tail: Freehold estate that limits the estate to grantee’s 

lineal blood descendants. Grantor holds a reversion or 

could specify someone a remainderman. Must have 

words of limitation “heirs of the body”. Fee tail is 

virtually abolished, today this language creates fee simple 

in grantee. 

7. Life estate: Freehold estate measured by the life of the 

grantee or a third party (pur autre vie – life of another). 

Always measured by terms of a life, never in terms of 

years. Title reverts to grantor or specified remainderman 

when measuring life dies. Need words “for life” or clear 

indication that a life estate is intended. Accompanying 

future interest – reversion or remainder. Life tenant 

entitled to all ordinary uses and profits from land. Life 

tenant must not commit waste: 

a. Voluntary or affirmative waste: overt conduct that 

causes decrease in value. 

b. Permissive waste, or neglect: land is allowed to fall 

into disrepair or life tenant fails to reasonably 

protect the land. 

c. Ameliorative waste: life tenant must not engage in 

acts that will enhance property’s value unless all 

future interest holders are known and consented. 

 

Future Interests 

1. Reversion: retained by grantor automatically when he 

conveys less than his full estate (other than FSD or FS 

subject to condition subsequent). Not subject to RAP. 

2. Possibility of reverter: retained by grantor automatically 

when he conveys a fee simple determinable or life estate 

determinable. Not subject to RAP. 

3. Right of reentry: retained by grantor when he conveys a 

fee simple subject to condition subsequent. Not 

automatic. Not subject to RAP. Also called power of 

termination. 

4. Merger: when one acquires all of the present and future 

interests in land except a contingent remainder, under 

common law that contingent remainder is destroyed. 

5. Executory interests: future interests that either cut short 

preceding estates or follow a gap after them. Future 

interest in a 3
rd

 party which is not a remainder and that 



cuts the prior estate short upon the happening of a stated 

event or condition. Either divests a transferee’s preceding 

freehold estate (shifting interest) or follows a gap in 

possession or cuts short a grantor’s estate (springing 

interest). Not considered vested and are subject to RAP, 

but not destructible. 

a. Springing executory interest: divests the interest of 

grantor or follows a gap in possession in which 

estate reverts to grantor; examples – “O to A for life 

and one year later to B and heirs” or “O to A if and 

when he marries X”. 

b. Shifting executory interest: divests the interest of 

grantee by cutting short prior estate created in same 

conveyance. Examples – “O to A and heirs, but if B 

returns from Paris, then to B” or “O to A for life, 

then to B and heirs, but if B ever farms the land, 

then to C and heirs”. 

6. Remainder: Future interest created in 3
rd

 person/grantee 

that is capable of becoming possessory upon the 

expiration of a prior possessory estate of known, fixed 

duration created in the same conveyance in which the 

remainder is created. Must be expressly created. 

a. Vested remainder: created in grantee who is in 

being or ascertainable; no condition precedent 

attached. 3 kinds: indefeasibly vested (O to A for 

life then to B), subject to complete defeasance (O to 

A for life, then to B, but if B doesn’t graduate, then 

to C), and vested subject to open (O to A for life, 

then to B’s children [if B has children at time of 

grant]) 

7. Vested remainder subject to open: vested remainder 

created in class of persons (i.e. children) that’s certain to 

become possessory but is subject to diminution by birth 

of additional persons in class. 

8. Vested remainder subject to total divestment: vested 

remainder subject to condition subsequent. 

a. Contingent remainder: created in a grantee that is 

unascertainable or where there is a condition 

precedent to grantee’s taking. Accompanied by a 

reversion in grantor. Condition is precedent if it 

must be satisfied before remainderman has right to 

possession. 

b. Doctrine of destructibility of contingent remainders: 

contingent remainder is deemed destroyed and O or 

O’s heirs would take in fee simple if remainder still 

contingent at termination of preceding estate. Half 

of the states have abolished this rule so that O or 

O’s heirs would hold the estate subject to a 

springing executory interest. 

c. Rule in Shelley’s case: rule of law against 

remainders in grantee’s heirs. Present and future 

interests merge and grantee would get fee simple 

absolute. Virtually abolished today. 

d. Doctrine of worthier title: Remainder in grantor’s 

heirs is invalid and becomes a reversion in grantor. 

rule of construction against remainders in grantor’s 

heirs. Still applies in most states. Presumption that a 

reversion to grantor is intended instead of a 

contingent remainder in O’s prospective heirs. i.e. if 

A grants Blackacre to B for life then to heirs of A, B 

has life estate and A has reversion. 

9. Class gifts: class is a group of persons having a common 

characteristic (e.g. children, nephews). The share of each 

member is determined by number of persons in the class. 

Class gift of remainder may be vested subject to open 

(where at least one group member exists) or contingent 

(where all group members are unknown). 

a. When class closes: rule of convenience. In absence 

of express intent, class closes when some class 

member demands distribution of her share of class 

gift. Persons in gestation at time class closes are 

included in the class. 

b. Example 1: T’s will devises property to W for life, 

then to A’s kids. A has 3. T dies. A has another kid, 

4. W dies. A has another kid, 5. Class closed at W’s 

death so first 4 kids are in class but 5 is excluded. 

c. Example 2: T’s will devises residue of estate to 

those of A’s kids that attain age 21. If any of A’s 

children is 21 at T’s death, class closes. Otherwise it 

closes when one of A’s kids reaches age 21.  

10. Trusts: trust is fiduciary relationship regarding specific 

property (res) where trustee holds legal title to property 

subject to enforceable equitable rights in beneficiary. 

Creator of trust is settlor who must own property at time 

trust is created and must’ve had intent to create trust. 

RAP applies to future interests of beneficiary of private 

trust. 

a. Creation of trust: Trust can be created by will 

(testamentary trust), inter vivos transfer of trust res, 

or inter vivos declaration that settlor is holding 

property in trust. 

b. Charitable trust: must have charitable purpose. 

Rules governing charitable trusts differ from private 

trusts in 3 ways: (1) charitable trust must have 

indefinite beneficiaries; (2) may be perpetual (RAP 

doesn’t apply), and (3) the cy pres doctrine which 

allows court to select alternative charity when 

settlor’s purpose becomes impractical or impossible, 

applies. Charitable trust may be enforced by state 

AG. RAP applies to shift from private to charitable 

use or charitable use to private use. 

 

Rule Against Perpetuities (RAP) 

1. Rule: no interest in property is valid unless it may vest, if 

at all, within 21 years after some life in being (measuring 

life) at the creation of the interest. Validity of a grant is 

determined at time of creation and it does not matter if it 

actually vests within the RAP period. If there’s any 

possibility the interest might vest more than 21 years 

after life in being, interest is void. 

2. Applies to: contingent remainders, executory interests, 

certain vested remainders subject to open (class gifts), 

rights of 1
st
 refusal, options to purchase (not attached to 

leasehold), and powers of appointment. 

3. When RAP runs: for interests granted by will, it runs 

from date of testator’s death. For deeds, it’s date of 

delivery. For irrevocable trust, period runs from date it’s 

created. It runs on revocable trust from date it becomes 

irrevocable. 

4. When RAP vests: interest vests when it becomes (1) 

possessory or (2) indefeasibly vested remainder, or vested 

remainder subject to total divestment. Once an interest is 

vested, RAP no longer applies. 



5. Four steps to analysis: (1) classify the future interest 

(does RAP apply?). (2) What are the conditions precedent 

to the vesting of the future interest? (3) Find a measuring 

life. (4) Will we know with certainly within 21 years of 

our measuring life if a future interest holder can take? 

6. Charity to charity exception: gift from one charity to 

another does not violate RAP. 

7. Class gifts and RAP: gift to an open class that is 

conditioned on the members surviving to an age beyond 

21 violates RAP. If RAP voids a gift to any member of 

the class, the gift is void as to all class members, even 

those whose interests are already vested (“bad as to one, 

bad as to all”). 

8. Executory interests and RAP: many shifting executory 

interest violate RAP. An executory interest with no limit 

on the time within which it must vest violates RAP. 

9. Fertile octogenarian: anyone, regardless of age, is 

deemed capable of having children for RAP purposes. 

10. Unborn spouse problem: when gift following a widow’s 

life estate cannot vest until the widow dies, it violates 

RAP. A person’s widow or widower is not determined 

until his death, so it may turn out to be someone not in 

being at time of disposition. On exam it will look like 

this: “O to A for life, then to A’s widow for life, then to 

A’s children who are then living” (the gift to the children 

are void). 

11. Reform of RAP: “wait and see” (determines interest’s 

validity upon termination of preceding life estate) or 

“second look” doctrine. Validity of any suspect future 

interest is determined on basis of facts as they now exist 

at conclusion of measuring life, eliminating the “anything 

is possible” line of inquiry; uniform statutory rule against 

perpetuities (usRAP) codifies common law RAP and 

provides for an alternative 90-year vesting period. Both 

“wait and see” and usRAP embrace cy pres doctrine (“as 

near as possible”) and allow the courts to reform a 

disposition so that it most closely matches grantor’s 

intent and complies with RAP. They also both embrace 

the reduction of any offensive age contingency to 21 

years. 

 

Rule Against Restraints on Alienation 

1. Any restriction on the transferability of a legal (as 

opposed to equitable) interest is void. Doesn’t apply to 

equitable interests (i.e. spendthrift clauses in trust 

instruments). Restraints on alienation of equitable 

interests are valid and OK. 

2. 3 types of restraints on alienation: 

a. Disabling restraints: renders attempted transfers 

ineffective. Disabling restraint on any type of legal 

interest (fee simple, life estate) is void. 

b. Forfeiture restraints: an attempted transfer forfeits 

the interest. 

c. Promissory restraints: attempted transfer breaches a 

covenant.  

3. All absolute restraints on fee simples are void, so grantee 

may freely transfer property. Restraints on fee simples for 

a limited time and reasonable purpose likely to be upheld. 

4. Valid restraints on alienation: 

a. Forfeiture and promissory restraints on life estates; 

b. Forfeiture restraints on transferability of future 

interests; 

c. Reasonable restrictions in commercial transactions; 

d. Rights of first refusal; and 

e. Restrictions on assignment and sublease of 

leaseholds (i.e. requiring landlord’s consent). 

 

Concurrent Estates 

1. Estate in land can be held concurrently by several persons 

all of whom have right to enjoyment and possession of 

the land. 

2. Joint tenancy: two or more own with the right of 

survivorship (when one tenant does his share passes 

automatically to surviving joint tenants). Interest is 

alienable but not devisable or descendible. All 4 unities 

required for creation: time, title, interest, possession (I ♥ 

Brad PITT). Right to partition. Must state explicitly that 

joint tenancy with right of survivorship is intended. Must 

use a straw to create joint tenancy in O and A.  

a. Severance: JT can be severed in 5 ways: sale (buyer 

is tenant in common), partition (voluntary, in kind, 

forced), mortgage (in a title theory state), creditor 

sale, or murder. 

3. Tenancy in common: two or more own with no right of 

survivorship. Only unity of possession is required. Right 

to partition. Alienable, inheritable. Tenants can hold 

different interests in the property, but each is entitled to 

possess the whole. Wrongfully excluding one tenant from 

the property is called wrongful ouster. Absent ouster, 

cotenants are not entitled to rent from cotenants in 

exclusive possession. Cotenants are entitled to their share 

of rents from third parties. No adverse possession unless 

ouster. Cotenants must not commit waste. 

4. Tenancy by the entirety: protected marital interest 

between husband and wife with the right of survivorship. 

Requires fifth unity of person. At common law, this was 

presumed in any conveyance to husband and wife even if 

not expressly stated in the grant. No right to unilateral 

partition. Severed by: death, divorce, mutual consent, 

execution by a joint creditor (but a creditor of only one 

spouse cannot touch). Deed or mortgage executed by 

only one spouse is ineffective. 

5. Rights and duties of co-tenants 

a. Possession: each co-tenant has right to possession of 

all portions of property but no right to exclusive 

possession. Can’t bring possessory action unless 

ousted. 

b. Rents and profits: co-tenant in possession has right 

to retain profits from her own use of property. Must 

share net rents from 3
rd

 parties and net profits 

gained from exploitation of land such as mining. 

c. Effect of one co-tenant encumbering property: JT or 

tenant in common may encumber her interest (by 

mortgage or judgment lien) but may not encumber 

interests of other co-tenants, i.e. one tenant in 

common mortgages her interest, bank can foreclose 

only on mortgagor’s interest. If JT is involved, 

mortgage or lien doesn’t severe JT but foreclosure 

sale will. Lender runs risk that mortgagor will die 

before foreclosure and extinguish lender’s interest. 

d. Remedy of partition: any co-tenant has right to 

partition either in kind (physical division of land 

among co-tenants) or by sale or division of 

proceeds. 



e. Expenses for preservation of property; contribution: 

Co-tenant who pays more than her share of 

necessary repairs is entitled to contribution from 

other co-tenants if she notified them of need for 

repairs. No right to contribution for cost of 

improvements unless there’s partition. Contribution 

can be demanded for taxes or mortgage payments 

on the entire property. Reimbursement to co-tenant 

in sole possession is limited to extent that 

expenditures exceed rental value of her use. 

f. Duty of fair dealing 

 

Non-Freehold Estates 

1. Tenancy for years: estate measured by a fixed time. 

Continues for a fixed period of time, no matter how short. 

Usually created by written leases. SoF applies to tenancy 

that is over one year. Terminates automatically upon end 

of time stated (no notice required). Right to renew must 

be stated in the lease. 

2. Periodic tenancy: an ongoing, continuing, repetitive 

estate. Continues for successive periods (i.e. month to 

month) until terminated by proper notice by either party. 

It continues until one party gives valid notice. Date of 

termination is not specified in the lease. 3 ways to create: 

express agreement, implication, or operation of law 

(either an oral lease violating SoF or hold-over tenant 

situation). Termination occurs by giving proper notice. 

Notice required to be equal to length of period (1 month 

notice for month-to-month), except if period is year-to-

year then only 6 months notice is required. Last day of 

period is effective day of termination. 

3. Tenancy at will: tenancy for no fixed period of duration. 

Terminable at will of either landlord or tenant. Unless 

expressly agreed to be tenancy at will, payment of regular 

rent will be treated as periodic tenancy. Either party may 

terminate at any time without notice. Other ways to 

terminate: death of either party, waste by tenant, 

assignment by tenant, transfer by landlord, lease by 

landlord. 

4. Tenancy at sufferance: bare possession of a hold-over 

tenant. This tenancy allows landlord to recover rent. 

Tenancy lasts only until landlord evicts tenant or holds 

tenant to a new lease term. 

5. Holdover tenant: if tenant continues in possession after 

right to possession has ended, landlord may evict him or 

bind him to a new periodic tenancy. Terms and condition 

of expired tenancy govern new one, but if landlord 

notifies tenant of increased rent, by holding over tenant 

has acquiesced to new terms even if he objected. 

Exceptions: (1) tenant remains in possession for only a 

few hours after expiration or leaves a few items of 

personal property, (2) delay isn’t tenant’s fault (i.e. 

severe illness), or (3) it’s a seasonal lease. Landlord can’t 

bind tenant in these situations. 

 

Landlord and Tenant 

1. Leasehold: estate in land under which tenant has present 

possessory interest in leased premises and landlord has 

future interest (reversion). 

2. Lease: K that governs landlord-tenant relationship. 

Covenants in lease are generally independent since if one 

covenant is breached, doesn’t breach entire K.  

Exceptions: doctrines of actual and constructive eviction 

and implied warranty of habitability. Some states allow 

landlord to terminate lease for nonpayment of rent.  

3. Tenant’s duties: tenant’s duties are to pay rent and keep 

premises in reasonable good repair by not committing 

waste. If lease says tenant must “repair and maintain” 

then tenant is liable for all damage to the property, 

regardless of cause unless the landlord caused the damage 

(an express covenant to repair and maintain makes tenant 

an absolute insurer of the property), but majority rule 

now is that tenant may terminate lease if premises 

destroyed without tenant’s fault absent express promise 

to the contrary. Tenant not responsible for normal wear 

and tear even where express covenant to repair and 

maintain. Tenant has duty to 3
rd

 parties for injuries 

sustained even where landlord expressly promised to 

make all repairs. 

4. 3 types of waste 

a. Voluntary (affirmative) waste: tenant intentionally 

or negligently damages premises or exploits 

minerals on property. 

b. Permissive waste: occurs when tenant fails to 

protect premises from damage by elements. Tenant 

liable for ordinary repairs excluding wear and tear. 

If duty is shifted to landlord tenant has duty to 

notify promptly. 

c. Ameliorative waste: tenant alters the leased 

property, increasing its value. Tenant is liable for 

cost of restoration. Exception: tenant can make this 

type of change if he’s long-term tenant and change 

reflects changes in neighborhood. 

5. Landlord’s remedies for tenant’s breach of duty: if tenant 

fails to pay rent, landlord can sue both for damages and to 

throw tenant off property. If tenant unjustifiably 

abandons leasehold, landlord may treat abandonment as 

an offer of surrender and accept by retaking the premises 

or landlord may re-rent the premises on tenant’s behalf 

and hold tenant liable for any deficiency. Majority rule is 

that landlord must at least try to re-rent premises as a 

mitigation principle. Landlord must not use self-help. 

6. Landlord’s duties and tenant remedies 

a. Duty to give possession: landlord must give tenant 

actual possession at time lease begins. If he doesn’t, 

he is in breach and tenant entitled to damages. 

b. Implied warranty of habitability: for residential 

property. Landlord must provide property that is 

reasonably suited for residential use. If landlord 

breaches, tenant can move out and terminate, repair 

and deduct, reduce rent, or remain and sue. 

c. Implied covenant of quiet enjoyment: applies to 

both commercial and residential leases. Tenant has 

right to quiet use and enjoyment of the premises 

without interference from landlord. Breach by: 

partial, constructive, or total eviction. 

1) Total eviction terminates lease and ends 

tenant’s obligation to pay rent.  

2) Partial eviction does not terminate lease but it 

ends tenant’s obligation to pay rent (unless by 

someone else, then rent gets apportioned). 

3) Constructive eviction occurs when landlord 

fails to provide service that he is supposed to 

provide, thus making the premises 



uninhabitable (must be a substantial 

interference with quiet enjoyment by landlord, 

tenant must give notice, and abandon within 

reasonable time after breach). Landlord not 

liable for acts of other tenants but has duty not 

to permit nuisance and must control common 

areas. 

7. Retaliatory eviction: landlord may not terminate lease or 

penalize tenant in retaliation for tenant’s exercise of legal 

rights including reporting housing or building code 

violations. Many states presume retaliation if landlord 

acts within 90-180 days after tenant exercises rights. To 

overcome presumption, landlord must show valid non-

retaliatory reason for his actions. 

8. Fixtures: once moveable chattel that by virtue of its 

annexation to real property manifests the intention to 

permanently improve the real property. It has become so 

affixed to land it’s ceased being personal property and 

becomes part of realty; part of the real property and may 

not be removed. Removal by tenant is waste. Trade 

fixtures are fixtures placed by a commercial tenant for 

business purposes and may be removed by tenant before 

termination of the lease. 

9. Assignment and sublease: assignment is a complete 

transfer of tenant’s remaining lease term. If tenant retains 

any part of remaining term (other than right to reenter 

upon breach), transfer is sublease (partial transfer). A 

lease is both a contract and a conveyance and these are 

independent grounds of liability. Assignor remains liable 

on lease through privity of contract. Assignee is liable 

through privity of estate. Sublessee remains liable on 

both privity of estate and contract. Sublessee is not liable 

to landlord because neither privity exists. Non-

assignment and non-sublease clauses are valid but 

construed narrowly. Waiver by the landlord once is a 

permanent waiver unless otherwise specified. 

10. Transfer by landlord: transfer to another terminates 

privity of estate but privity of contract remains. New 

landlord liable under privity of estate, but only under 

privity of contract if he assumes it. If landlord transfers to 

the tenant it is a release and tenant gets a fee simple. 

Tenant consent not required for transfer to new landlord. 

11. Condemnation: if entire leasehold taken by eminent 

domain, tenant’s liability for rent is extinguished because 

both leasehold and reversion have merged in contemnor 

and there’s no longer leasehold estate. Lessee entitled to 

compensation. If taking is temporary or partial, tenant not 

discharged from rent obligation but is entitled to 

compensation (i.e. share of condemnation award). 

12. Landlord’s tort liability: general rule at common law is 

no duty to tenant or tenant’s invitees for injuries incurred 

on premises during life of the lease. 5 exceptions: 

a. Latent defects: if at time of lease signing landlord 

knows or should know of dangerous condition 

tenant couldn’t discover, landlord must disclose (not 

repair) it. Otherwise landlord will be liable for 

injuries. If tenant accepts after disclosure, assumes 

the risk for herself and others and landlord not 

liable. 

b. Furnished short-term residence: landlord renting 

fully furnished residence for short period (summer 

cottage) is under stricter duty. Liable for injuries 

from any defect whether or not he knew of it. 

c. Common areas under landlord’s control: landlord 

has duty of reasonable care in maintaining common 

areas (halls, elevators). 

d. Negligently undertaken repairs: although landlord 

not liable for injuries from dangerous condition 

after tenant takes possession, if landlord does 

repairs he owes duty of reasonable care. If landlord 

covenants to repair or has legal duty to repair, he’s 

liable for injuries resulting from failure to repair or 

negligent repair. 

e. Public use exception: landlord liable for injuries to 

members of the public if at the time of lease he (1) 

knows or should know of dangerous condition; (2) 

has reason to believe tenant may admit public 

before repairing condition; and (3) fails to repair 

condition. 

13. Tenant’s tort liability: tenant is always liable to 3
rd

 party 

invitees for negligent failure to correct dangerous 

conditions on the land regardless of whether landlord 

may be contractually liable or not. 

 

Servitudes – Easements 

1. Easements, profits, covenants, and servitudes are 

nonpossessory interests in land, creating right to use land 

possessed by someone else. Overuse or misuse of 

easement doesn’t terminate, only remedy is injunction 

against misuse. 

2. Easement: non-possessory interest in land involving a 

right of use. Appurtenant easements directly benefit the 

use and enjoyment of a specific piece of land and burden 

another. An easement in gross has no dominant estate. 

Easement must benefit only the holder of the easement, 

use to benefit other property is excessive and may be 

enjoined as outside the scope. Easement holder has duty 

to keep easement in repair and has right to enter to make 

repairs even if easement does not specifically provide. 

Easement holder has right to use another’s tract of land 

for special purpose (lay pipe, access a road or lake). 

Easement is presumed to be of perpetual duration unless 

specifically limited by grant. 

3. Types of easements 

a. Affirmative easement: holder is entitled to make 

affirmative use of servient tenement. 

b. Negative easements: restrictive covenant. Entitles 

holder to compel possessor of servient tenement to 

refrain from engaging in an activity on the servient 

estate (building a structure in excess of 3 stories) are 

generally confined to only 4 types of easements: (1) 

for light, (2) for air, (3) for lateral and subjacent 

support, and (4) for flow of an artificial stream. 

c. Restrictive covenants: restrictions relating to land. 

Restrictions on air, light, support, or flow of 

artificial streams are negative easements. 

4. Easement appurtenant: easement is appurtenant when it 

benefits holder in his physical use or enjoyment of 

another tract of land. For an easement to be appurtenant, 

must be 2 tracts: dominant tenement (estate benefited by 

easement) and servient tenement (estate subject to 

easement). Passes with benefited land whether or not it’s 



mentioned. Burden also passes with servient estate unless 

new owner is BFP with no actual or constructive notice. 

5. Easement in gross: holder acquires right to use servient 

tenement independent of his possession of another tract 

of land, i.e. easement benefits holder rather than parcel. 

Easement in gross for holder’s personal pleasure (i.e. 

right to swim in pond) isn’t transferable but one that 

serves economic or commercial interest is transferable. 

6. 3 methods of creating easement: express grant or 

reservation, implication, and prescription. 

7. Express easements: arise with express grant or 

reservation of an easement. Must comply with SoF if for 

more than a year. Express grant must be in writing and 

signed by holder of servient tenement unless duration is 

brief (1 year or less) to be outside SoF. Reservation arises 

when grantor conveys title to land but reserves right to 

use tract for special purpose. Can be reserved for grantor 

only, not anyone else. 

8. Easements by implication: created by operation of law. 

Exception to SoF. 2 types of easement by implication: 

easement implied from existing use (quasi-easement) and 

easement implied without any existing use (subdivision 

plat).  

a. Easement implied from existing use (quasi-

easement): Easement may be implied if prior to 

division of single tract, apparent and continuous use 

exists on servient part, that’s reasonably necessary 

to dominant land’s use and enjoyment, and court 

determines that parties intended use to continue 

after division of land. 

b. Easement implied without any existing use: 

Subdivision plat: when lots are sold in subdivision 

with reference to recorded plat or map showing 

streets leading to lots, lot buyers have implied 

easements to use streets. Profit a prendre: holder of 

profit a prendre has implied easement to pass over 

surface of land and to use it as necessary to extract 

product. 

c. Easement by necessity: when property is 

landlocked, no access to public road or utility line. 

Exists even if requirements of prior use are not 

satisfied, but must be privity. Owner of servient 

estate may choose location if reasonable. 

9. Easements by prescription: arises like title by adverse 

possession. 4 requirements: continuous use for statutory 

period (default is 20 years), open and notorious use, 

actual use (not symbolic), and hostile use (without 

servient landowner’s permission). Cannot be acquired in 

public land. 

10. Easements by estoppel: created where there’s detrimental 

reliance based on permission by servient estate holders. 

There must be reasonable reliance on the continued 

performance and inducement for that reliance. Reliance 

must be in good faith. To prevent unjust enrichment. 

11. Public easements and dedication: general rule is no 

easement can be created in favor of the public (also called 

an easement by custom). Dedication can be express or 

implied. 

12. Negative easements: must be expressly created by writing 

signed by grantor. Only recognized in four categories: 

light, air, support, stream water from an artificial flow. 

13. Transfer of easements: appurtenant easements 

automatically transfer with dominant estate. Pass with 

servient estate only if grantee had notice. Easements in 

gross generally not transferable if personal but 

commercial easements in gross are freely alienable. 

14. Termination of easements 

a. Merger (unity of ownership): if same person 

acquires ownership of both easement and servient 

estate, the dominant and servient estates merge and 

easement is destroyed. Even if there’s later 

separation, easement won’t be automatically 

revived.  

b. Release: easement (including easement in gross 

which is usually inalienable) can be terminated by 

deed of release from owner of easement to owner of 

servient tenement. 

c. Abandonment (mere nonuse not enough): easement 

is extinguished when holder demonstrates by 

physical action (i.e. building structure that blocks 

access to easement on adjoining lot) intent to 

permanently abandon easement. Merely expressing 

wish to abandon not enough. 

d. Estoppel: oral expressions of intent to abandon 

easement not enough unless in writing (release) or 

accompanied by action (abandonment). But if 

owner of servient estate changes position in reliance 

on representations made or conduct by owner of 

easement, easement terminates by estoppel. 

e. Prescription: to terminate by prescription, must be 

adverse, continuous interruption of use for 

prescription period (typically 20 years).  

f. End of necessity: easements by necessity expires as 

soon as necessity ends. 

g. States conditions: original easement grant may 

specify when or under what conditions easement 

will terminate. 

h. Destruction of servient land (not willful by owner): 

involuntary destruction of structure in which there’s 

easement, extinguishes easement. Voluntary 

destruction doesn’t end easement. 

i. Condemnation of servient tenement by government: 

extinguishes all easements. Not sure if holders are 

entitled to compensation. 

 

Servitudes – Profits, Licenses, Covenants, and Equitable 

Servitudes 

1. Profits: profits entitle the holder of benefit to take some 

resources (soil, timber, materials, fish, etc) from servient 

estate. Implied in every profit is the right to go onto land 

and remove resources. Accompanied by implied 

easement to go on land and get the resource. Use 

easement rules to analyze. Profit may be ended through 

surcharge (misuse that overly burdens servient estate). 

2. Licenses: license allows holders to go upon the land of 

another. Not an interest in land, but a mere privilege 

revocable at will of licensor. Freely revocable unless 

there’s estoppel (licensee invests lots of money or labor 

in reliance on license. License is estopped and becomes 

easement by estoppel which lasts until holder receives 

enough benefit to reimburse him for money spent) or 

license is coupled with an interest (irrevocable as long as 

interest lasts, i.e. vendee of chattel may enter seller’s land 



to remove chattel, and future interest holder may enter 

and inspect land for waste). No writing required (not 

subject to SoF). Anytime an easement is attempted but 

fails due to SoF, a license is created and if money is spent 

in furtherance of the oral license then it becomes 

irrevocable and is treated like an easement (very similar 

to easement by estoppel). 

3. Real covenants (covenants running with the land at law): 

real covenant, normally found in deed, is written promise 

to do or not do something on the land. They run with land 

at law so subsequent owners may enforce or be burdened 

by covenants. 

a. Restrictive covenants: promise to do or not do 

something related to the land 

b. Covenants at law: enforced at law. To run with the 

land, need 4 requirements: (1) intent of parties that 

it run, (2) notice to person against whom 

enforcement is sought, (3) covenant must touch and 

concern the land, and (4) there must be privity. For 

a burden to run against a successor-in-interest there 

must be both vertical and horizontal privity. For a 

benefit to run in favor of a successor-in-interest 

there need only be vertical privity. 

c. Requirements for burden to run: (1) intent (original 

parties must have intended that successor in interest 

to the covenanter be bound by covenant), (2) notice 

(subsequent purchaser must have actual, inquiry, or 

record notice of arrangement at time of purchase), 

(3) horizontal privity (at time promisor entered into 

covenant with promisee, 2 must’ve shared some 

interest in the land independent of covenant, i.e. 

grantor-grantee, landlord-tenant, mortgagee-

mortgagor), (4) vertical privity (successor in interest 

to covenanting party must hold entire durational 

interest held by covenanter at time he made 

covenant), and (5) touch and concern (negative 

covenants touch and concern land if they restrict 

holder of servient estate in his use of that land. 

Affirmative covenants touch and concern land if 

they require servient holder to do something). 

d. Requirements for benefit to run: (1) intent 

(covenanting parties must have intended that 

successors in interest to covenantee be able to 

enforce covenant), (2) vertical privity (benefits of 

covenant run to assignees of original estate or any 

lesser estate, any succeeding possessory estate may 

enforce. Horizontal privity not required.), and (3) 

touch and concern (benefit of covenant touches and 

concerns land if promised performance benefits 

covenantee and her successors in their use and 

enjoyment of land). 

e. Remedy for breach of covenant: award of money 

damages, collectible from ∆’s general assets. If 

injunction sought, promise must be enforced as 

equitable servitude instead of covenant. 

f. Termination: covenant may be terminated by (1) 

written release, (2) merger of benefited and 

burdened estates, or (3) condemnation of the 

burdened property. 

4. Equitable servitudes: covenant that regardless of whether 

it runs with the land at law, will be enforced at equity 

against the assignees of the burdened land who have 

notice of covenant. Usual remedy is injunction. 

Difference between equitable servitude and real covenant 

is remedy sought. If money damages, it’s real covenant. 

If injunction, equitable servitude. Single promise can 

create both. Created by covenant contained in writing.  

a. 3 requirements for servitude to be enforceable: (1) 

intent that restriction be enforceable by successors-

in-interest, (2) notice to subsequent purchaser; (3) 

restriction must touch and concern the land. No 

privity requirement. 

b. Equitable servitudes in subdivisions (also called 

mutual rights of enforcement and reciprocal 

negative servitudes) have 2 requirements: intent to 

create servitude on all plots, and notice (actual, 

record, or inquiry). 

c. Exception: negative equitable servitudes may be 

implied from common scheme for development of 

residential subdivision and notice of covenants. 

They’ll be implied if at time sales in subdivision 

started, developer had plan that all parcels would be 

subject to restriction. Evidenced by (1) recorded 

plat, (2) general pattern of restrictions, or (3) oral 

representations to early buyers. Grantee must have 

notice to be bound: actual, inquiry, or record notice. 

d. Burden to run: intent, successor has notice (actual, 

inquiry, or record), and covenant touches and 

concerns the land. 

e. Benefit to run: intent and servitude touches and 

concerns land. No privity of estate required. 

f. Defenses to enforcement: court won’t enforce 

equitable servitude if (1) person seeking 

enforcement is violating same restriction on his own 

land (unclean hands), (2) benefited party acquiesced 

in violation of the servitude by one burdened party, 

(3) benefited party acted in such a way that 

reasonable person would believe covenant was 

abandoned (estoppel), (4) benefited party fails to 

bring suit against violator within reasonable time 

(laches), or (5) neighborhood has changed so much 

that enforcement would be inequitable. 

g. Termination: release, merger, changed conditions, 

or condemnation. 

5. Horizontal privity: refers to nexus between the original 

parties to the covenant; they must be in succession of 

estate (grantee/grantor, landlord/tenant, or 

mortgagor/mortgage). Horizontal privity is the one that is 

usually lacking. 

6. Vertical privity: refers to those who subsequently obtain 

the property subject to covenant and the original party 

from whom they got the property. The successor-in-

interest must take the full estate. Usually present unless 

successor acquired through adverse possession. 

 

Adverse Possession 

1. Rule: for possession to ripen into title, requirements: 

possession must be open, continuous (uninterrupted for 

statutory period), exclusive, adverse and actual, 

notorious, and hostile (OCEAN). No claim of right 

required. Owner does not have to know. Possessor’s 

subjective state of mind irrelevant. No adverse possession 

against state land. Titles acquired by adverse possession 



are not marketable. If owner doesn’t, within statutory 

period, take action to eject, title vests in possessor. 

2. Constructive adverse possession: if one goes onto 

property under color of title and only possesses a portion 

of the whole, constructive adverse possession can give 

title to all. Amount possessed must bear reasonable 

relation to the whole and the property must be unitary. 

3. Adverse possession against concurrent owners: can only 

occur when possessor excludes cotenants from possession 

and statute runs. Exclusion starts the clock, not absence 

of the other cotenant. Ouster. 

4. Future interest rules: SoL doesn’t run against holder of 

future interest until the interest becomes possessory. Life 

estate: clock runs at death of life tenant. Fee simple 

determinable: clock runs at happening of stated condition. 

Fee simple subject to condition subsequent: clock runs 

when grantor exercises right of reentry. 

5. Tacking: one adverse possessor may tack onto his time 

with the land his predecessor’s time so long as there is 

privity which is satisfied by any non-hostile nexus such 

as blood, contract, deed, or will. Tacking not allowed 

when there has been ouster. Periods of possession must 

pass directly, no gaps. 

6. Disability: statute of limitations will not run against a true 

owner who is afflicted by a disability (insanity, infancy, 

imprisonment) at the inception of the adverse possession.  

 

Rights to Support of Land 

1. Owner of property has right to use and possess the 

surface, airspace, and soil of property. 

2. Lateral support: ownership of land includes right to have 

land supported in its natural state by adjoining land. 

3. Subjacent support: underground occupant of land (e.g. 

mining company) must support surface and buildings 

existing on date subjacent estate was created. Liability for 

subsequently built buildings requires negligence. 

4. If land is improved by buildings and adjacent 

landowner’s excavation causes that improved land to 

cave in, the excavator will be liable only if he acted 

negligently. Strict liability does not attach to the 

excavator’s actions unless ∏ shows that, because of Δ’s 

actions, ∏’s improved land would have collapsed even in 

its natural state. 

 

Water Rights 
1. 2 major doctrines for determining the allocation of water 

in water-courses, such as streams, rivers, and lakes: 

a. Riparian doctrine: water belongs to those who own 

the land bordering the water course. Those people 

are known as riparians, who share the right of 

reasonable use of the water. One riparian is liable to 

another if his or her use unreasonably interferes 

with other’s use. Domestic use trumps commercial 

and can be unlimited. Natural uses (human uses 

such as consumption, gardening) trumps artificial 

uses (irrigation, manufacturing). 

b. Prior appropriation doctrine: individuals acquire 

rights by actual use. Water initially belongs to state, 

but right to divert it and use it can be acquired by an 

individual, regardless of whether or not he’s a 

riparian owner. Rights are determined by priority of 

beneficial use. The norm for allocation is first in 

time, first in right. Any productive or beneficial use 

of water, including use for agriculture is sufficient 

to create appropriation right. Appropriative right 

can be lost by abandonment. 

2. Percolating water (groundwater): water beneath the 

surface of the earth that isn’t confined to a known 

channel. Surface owner entitled to make reasonable use 

of groundwater but such use must not be wasteful. 

3. Surface water: landowner can use surface water (water 

without a channel that passes over land such as rainfall, 

seepage, etc) within her property lines for any purpose. 

Common enemy rule (followed by ½ the states) – 

landowner may change drainage or make any other 

changes/improvements on his land to get rid of the water 

(i.e. dikes). Many courts have modified rule to prohibit 

unnecessary harm to other’s land. 

4. Landowner can capture (e.g. by dam or in barrels) as 

much surface water as he wishes. Surface water can be 

diverted to any purpose on or off the land. Owners below 

have no cause of action unless diversion was malicious. 

 

Right in Airspace 
1. Right to airspace above a parcel isn’t exclusive but owner 

is entitled to freedom from excessive noise. 

 

Right to Exclude 
1. Possessor of real property has right to exclude others 

from property. 

2. Remedies for invasions include actions for: 

a. Trespass: land invaded by tangible physical object. 

b. Private nuisance: land invaded by intangibles such 

as odors or noise. 

c. Continuing trespass (land repeatedly invaded by 

trespasser); and 

d. Ejectment or unlawful detainer to remove a 

trespasser or tenant. This action can be joined with a 

demand for money damages. 

 

Cooperatives, Condominiums, and Zoning 

5. Cooperatives: title to land and buildings is held by 

corporation that leases individual apartments to its 

shareholders. Because of their economic interdependence 

and because individual owners are tenants, a direct 

restraint on the alienation of an individual interest is 

valid. 

6. Condominiums: each owner owns the interior of his 

individual unit plus an undivided interest in the exterior 

and common areas. Unit ownership is treated as fee 

ownerships so ordinary rules against restraints on 

alienation apply. 

7. Zoning: state may enact statutes to reasonably control the 

use of land for protection of the health, safety, morals, 

and welfare of its citizens. Zoning power is based on 

state’s police power and limited by EPC and DPC of 

14
th

A and takings clause of 5
th

A. Cities and counties have 

zoning power only if authorized by state enabling act. 

a. Nonconforming use: use that exists at time of 

passage of zoning act that doesn’t conform to statute 

can’t be eliminated at once. 

b. Special use permit: one that must be obtained even 

though zoning is proper for intended use. Often 



required for hospitals, funeral homes, drive-in 

businesses, etc. 

c. Variance: departure from restrictions of zoning 

ordinance granted by administrative action. 

8. Takings: zoning ordinance may so reduce the value of 

property that it constitutes taking under 5
thA

 and 14
th

A. 

Local government must pay damages to landowner equal 

to value reduction. If ordinance regulates activity 

considered a nuisance at common law, won’t be taking 

even if it leaves land with no value. To determine if there 

was taking, court must balance (1) social goals of 

regulation, (2) diminution in value of the property, and 

(3) owner’s reasonable expectations for use of property. 

Exactions (government demands that in exchange for 

zoning approval for new project, landowner gives up 

some land for public purpose such as street widening) are 

unconstitutional unless government passes RB. 


