
TORTS 
 

Intentional Torts 

1. Assault: Act by ∆ creating reasonable apprehension in ∏ 

of immediate harmful or offensive contact to ∏. 

Apparent ability creates reasonable apprehension if ∏ 

doesn’t know if impossibility. Words alone lack 

immediacy. Words can negate immediacy (conditional or 

future threat). 

2. Battery: Harmful or offensive contact to ∏. Contact can 

be indirect. 

3. False imprisonment: Act or omission on part of ∆ that 

confines or restrains ∏ to a bounded area.  ∏ must be 

aware of confinement. Area not bounded if there’s 

freedom of movement or reasonable means of escape.  

Shopkeeper’s privilege. 

4. Infliction of mental distress: Act by ∆ amounting to 

extreme and outrageous conduct that causes injury/severe 

distress. Recklessness will satisfy intent requirement. If ∆ 

knows of ∏’s sensitivity, used against ∆. Conduct not 

normally outrageous may become so if: 

a. It’s continuous or repetitive; 

b. It’s committed by common carrier or innkeeper; 

c. It’s committed against fragile class of ∏ (elderly, 

very young, or pregnant). Actual damages are 

required, proof of physical injury not required. 

5. Trespass to land: Physical invasion of ∏’s property. May 

be done by throwing ball onto land. Surface, air, and 

underground. If odor or vibrations, then nuisance. 

6. Trespass to chattels: Act by Δ that interferes with П’s 

right of possession in a chattel. 2 types: intermeddling 

(directly damaging chattel) and dispossession (depriving 

П of possession). Actual damage required. 

7. Conversion: Act by Δ that interferes with П’s right of 

possession in a chattel, and interference is so serious that 

it warrants requiring Δ to pay chattel’s full value. Extent 

of damage determines whether it’s trespass or conversion. 

Mistake no defense.  

a. Acts of conversions: 1) wrongful acquisition (theft), 

2) wrongful transfer, 3) wrongful detention, and 4) 

substantially changing, severely damaging, or 

misusing a chattel.  

b. Remedies: 1) damages (fair market value at time of 

conversion) or 2) possession (replevin). 

 

Defenses to Intentional Torts 

1. Consent: П must have capacity to consent (can be 

express, implied, arise through custom and usage, or 

through П’s own conduct). Δ cannot exceed scope of 

consent. 

2. Self-Defense: when person reasonably believes she’s 

being or about to be attacked, she may use force as 

necessary to protect against injury. Deadly force may 

only be used when person believes she faces threat of 

deadly force. Duty to retreat before using deadly force 

unless in own home. 

3. Defense of Others: one may use force to defend another if 

he reasonably believes that other person could’ve used 

force to defend himself. Δ not liable if he reasonably 

believed that other person was in danger but was 

mistaken. 

4. Defense of Property: one may us reasonable force to 

defend his real or personal property. Request to desist and 

leave must be made unless futile or dangerous. Deadly 

force can’t be used to defend property alone.  Not 

available against one with privilege (necessity, etc). 

5. Necessity: defense only to property torts. Person may 

interfere with real or personal property of another if it’s 

reasonably and apparently necessary to avoid threatened 

injury from natural or other force, and when threatened 

injury is more serious than invasion taken to avoid it. 2 

types of necessity: 

a. Public necessity (act is for public good), and 

b. Private necessity (act is to benefit individual or 

property from destruction or serious harm and Δ 

must pay for damages). 

 

Negligence – Duty of care 

1. General duty of care: you owe duty to all foreseeable ∏s, 

people who are foreseeable victims of your failure to take 

precautions. Rescuers and viable fetuses are foreseeable 

victims. You must exercise amount of care that would be 

taken by reasonable person under same or similar 

circumstances; mental deficiencies and inexperience 

don’t matter. 

2. Child’s duty of care: child must exercise degree of care 

that a reasonable child of like age, intelligence, and 

experience would exercise under the circumstances. 

Exception for adult activities: child is held to adult 

standard of care for that activity. Children under 4 are 

legally incapable of negligence. 

3. Professional’s duty of care: professional is required to 

possess and exercise knowledge and skill of member of 

same profession in good standing in similar community. 

Custom of profession is standard of care for 

professionals.  

4. Informed consent: doctor is obligated to explain risks of 

medical procedure to patient in advance of patient’s 

decision to go forward; failure to give information is 

negligence and is actionable as malpractice. 4 

exceptions: 
a. Don’t have to disclose commonly known risks; 

b. Don’t have to disclose info if patient declines 

information (patient waives); 

c. Don’t have to disclose if patient is incompetent 

(usually mentally incompetence); and 

d. Don’t have to disclose if disclosure would be 

harmful (upset the patient so much it’d make them 

sick or give them heart attack). 

5. Attractive nuisance: infant trespassers. Landowner has 

duty to avoid reasonably foreseeable risk of harm to kids 

by fake conditions on his property. Child doesn’t have to 

be attracted. ∏ must show: 

a. Dangerous condition on land that owner is or should 

be aware of; 

b. Owner knows or should know kids frequent area; 

c. Condition is likely to cause injury and is dangerous 

because of child’s inability to appreciate risk, and 

d. Expense of remedying situation is slight compared 

to risk. 



 
6. Duty of owners and/or occupiers of land: no duty owed to 

undiscovered trespassers. For activity conducted on land, 

duty of reasonable care is owed to discovered trespassers, 

licensees, and invitees. For encounters with conditions on 

land, owner’s duties vary. 

a. For discovered trespassers, owner must protect 

against known artificial highly dangerous conditions 

on the land.  

b. For licensees (licensee is person who enters on land 

with owner’s permission for her own purpose or 

business, not owner’s benefit, i.e. social guests), 

must protect against known concealed conditions. 

Must warn of dangerous conditions unlikely to be 

discovered by licensee, and exercise reasonable care 

in conduct of active operations on land. No duty to 

inspect or repair. 

c. For invitees (invitees enter land in response to 

landowner’s invitation and enter for business 

purpose or as member of public, i.e. store), must 

protect against concealed conditions that owner 

knew or should’ve known about. Same duties as to 

licensees, plus duty to make reasonable inspections. 

d. For off premises, no duty to protect from natural 

conditions on land, but there’s duty for 

unreasonably dangerous artificial conditions or 

structures abutting adjacent land, i.e. falling trees. 

7. Automobile driver to guest: guest in automobile is owed 

duty of ordinary care. In few guest statute states, one is 

liable to nonpaying passengers only for reckless conduct. 

8. Negligence per se: statutory duty of care. Statute must be 

designed to protect class of persons in which ∏ falls and 

must have been intended to protect against kind of injury 

that ∏ suffered. Exceptions: where compliance with 

statute is more dangerous than violation, and where 

compliance is impossible under circumstances. 

9. Affirmative duty to act: no general duty to rescue. 

Exceptions: ∆ put ∏ in peril, ∆ undertakes aid of ∏, 

there’s special relationship between ∆ and ∏ (close 

family, inviter to invitee, common carrier or innkeeper to 

guest). If exception applies, there’s duty to rescue 

reasonably under the circumstances. 

10. Common Carriers and Innkeepers: held to very high 

degree of care; liable for slight negligence. ∏ must be 

passenger or guest. 

11. Bailment duties: legal relationship created when someone 

gives property to someone else for safekeeping. Bailor is 

owner, bailee is holder/custodian, i.e. leaving car with 

valet, storage company, safe deposit box, animal 

boarding kennel. 

a. Duties owed by bailor: for gratuitous bailment, 

bailor must inform of known, dangerous defects in 

the chattel. For bailment for hire, bailor must inform 

of chattel defects of which he is or should be aware. 

b. Duties owed by bailee: bailee's standard of care 

depends on who benefits from bailment: 

1) For sole benefit of bailor, there's low standard 

of care; 

2) For sole benefit of bailee, high standard of 

care; 

3) For mutual benefit bailment, ordinary care 

standard. 

12. Negligent infliction of emotional distress: no duty to 

protect against this. 

a. Zone of danger rule applies: requires that ∏ suffers 

physical manifestations and ∏ was exposed to 

physical harm by ∆’s actions.  

b. Bystander recovery: ∏ must have close relationship 

with victim and have been a witness.  

c. Physical injury not required if 1) erroneous report of 

relative’s death and 2) mishandling of relative’s 

corpse. 

 

 

 

Negligence – Breach of Duty 

1. Breach of duty: ∏ must point to specific conduct that 

violates duty of care standard.  

2. Res ipsa loquitur: ∏ must prove 2 things: 1) the event is 

one that doesn’t normally occur in absence of negligence, 

and 2) the injury-causing instrumentality was in ∆’s 

exclusive control. Once proved, ∏ will get to jury 

(survives directed verdict). 

3. Violation of statute: existence of duty and breach may be 

established by proving ∆ violated statute (negligence per 

se). ∏ must still prove causation and damages. 

4. Custom and usage: may be used to show standard of care. 

Evidence of custom is always admissible but never 

conclusive for whether there was negligence. 

 

Negligence – Causation 

1. Causation: ∏ must show that ∆’s conduct was cause of 

his injury. For liability, ∏ must show both actual and 

proximate causation. 

2. Actual causation: Cause in fact. 

a. General test: ∆’s conduct is cause in fact of an 

injury when injury wouldn’t have occurred but for 

∆’s negligence.  

b. Substantial factor test: use with multiple ∆s and 

commingled cause. Was the actor of either ∆ a 

substantial factor in causing ∏’s injuries? 

c. Burden shifting: use with multiple ∆s and unknown 

cause. Burden of proof is shifted to ∆s to disprove 

causation. If neither exonerates himself, then joint 

and several liability. 

3. Proximate causation: Legal causation. Proximate cause is 

limitation on ∆’s liability. Person is only liable for those 

harms that are within risk of activity. If result of ∆’s 

negligence is foreseeable, ∆ will be liable. Intervening 

cause won’t cut off ∆’s liability in subsequent 

malpractice, negligence rescue, reaction forces, or 

subsequent disease/accident cases. If negligence of 3
rd

 

party, criminal conduct, or acts of God were foreseeable, 

∆ is liable. 

 

Negligence – Damages 

1. Damages: ∏ must prove damages as part of her prima 

facie case of negligence. 

2. Eggshell skull ∏ rule: ∆ is liable for full extent of 

damages he causes, even if extent was unforeseeable. 

3. Collateral course rule: ∏’s recovery from ∆ not reduced 

by payments ∏ gets from collateral/other sources (i.e. 

insurance). 



 
4. Personal injury: П is to be compensated for all his 

damages (past, present, and prospective), both special and 

general. Foreseeability of extent of harm irrelevant, one 

takes П as one finds him. 

5. Property damage: measure of damage is reasonable cost 

of repair or, if property is nearly destroyed, fair market 

value at time of accident. 

6. Punitive damages: П may recover this if Δ’s conduct is 

“wanton and willful”, reckless, or malicious. 

7. Nonrecoverable items: such items include (1) interest 

from date of damage in personal injury action, and (2) 

attorney’s fees. 

8. Duty to mitigate: as in all cases, П has duty to take 

reasonable steps to mitigate damages (i.e. seek 

appropriate treatment). 

 

Negligence – Defenses 

1. Contributory negligence: ∏’s failure to use relevant 

degree of care for his/her own safety is complete bar to 

recovery in states that still recognize it. Not defense to 

intentional torts. 

a. Last Clear Chance: Permits П to recover despite her 

ConN. The person with last clear chance to avoid an 

accident, and fails to do so, is liable for negligence. 

LCC is П’s rebuttal to ∆’s defense of ConN. 

b. Helpless peril: Δ will be liable if he knew or 

should’ve known that П was in helpless peril. 

c. Inattentive peril: П could’ve extricated herself if she 

was attentive. Δ must have actually known of П’s 

inattentive peril. 

2. Assumption of risk: express assumption completely bars 

recovery except where it’d violate public policy (i.e. 

negligent medical treatment). For implied assumption of 

risk, ∏ must have known of risk and voluntarily taken 

that risk anyway. Absence of alternatives and emergency 

situations destroy voluntariness and are bar to recovery. 

Not defense to intentional torts but is defense to wanton 

and willful misconduct. 

3. Comparative negligence: ∏’s contributory negligence 

isn’t complete bar to recovery. Where comparative 

negligence exists, it trumps other affirmative defenses 

except assumption of risk. 

a. Pure comparative negligence: ∏’s recovery reduced 

by her % of fault. 

b. Modified comparative negligence: ∏ recovers 

nothing if she’s more than 50% at fault. 

 

Strict Liability (liability without fault) 

1. Animals: Strict liability for wild animals (unless ∏ 

knowingly and voluntarily does something to cause 

injury), no strict liability for domestic animal unless ∏ 

knows of animal’s dangerous propensities. No strict 

liability for trespassers if owner not negligent, but owner 

may be liable for intentional torts for injuries inflicted by 

vicious watchdogs. 

2. Abnormally dangerous activities: 3 requirements for strict 

liability to apply to dangerous activities: 

a. Activity must involve risk of serious harm to 

persons or property; (limitation: harm must be 

within that risk causing activity to be classified as 

abnormally dangerous) 

b. Activity must be one that can’t be performed  safely 

without risk of serious harm no matter how much 

care is taken; and 

c. Activity is unusual/uncommon within the particular 

community (i.e. blasting, explosives, toxic 

chemicals, nuclear energy. Limitation – harm must 

be within risk that causes activity to be classified as 

abnormally dangerous.) 

3. Products related injury: ∆ must be merchant of type of 

goods involved. Product must be defective (either 

manufacturing or design defect). Defect must have 

existed at time product left hands of the seller, and ∏ 

must not have misused product (must have made 

foreseeable use). 

4. Defenses: in traditional jurisdictions, conduct amounting 

to contributory negligence won’t bar recovery. Conduct 

equivalent to assumption of risk will bar recovery (good 

defense to strict liability). In comparative 

negligence/fault jurisdictions, comparative 

fault/negligence will be applied. 

 

Products Liability 

1. Liability of a supplier of defective product to someone 

injured by product. 

2. Elements: 1) Defect, and 2) Existence of defect when 

product left ∆’s control. 

3. 5 theories of liability ∏ can use: 

a. Intent: Δ will be liable to anyone injured by unsafe 

product if Δ intended results or knew they were 

likely to occur, Most likely tort is battery. 

b. Negligence: negligent conduct of ∆ leading to 

supplying of defective product. 

c. Strict Products Liability: defect must have existed 

when product left ∆’s control. 

d. Implied warranties of merchantability and fitness 

for a particular purpose: 2 warranties implied in 

every sale of goods. 

1) Merchantability: refers to whether goods are of 

average acceptable quality and generally fit for 

ordinary purpose for which goods are used, 

and 

2) Fitness for particular purpose: seller knows or 

has reason to know particular purpose for 

which goods are required, and that buyer is 

relying on seller’s skill or judgment in 

selecting the goods.  

e. Representation theories: in addition to implied 

warranties, ∆ may be liable when product doesn’t 

live up to representation. 2 representation 

theories: 
1) Express warranty: any affirmation of fact or 

promise concerning goods that become part of 

bargain, creates express warranty. 

2) Misrepresentation of fact: seller will be liable 

for misrepresentations of fact of a product 

where 1) statement was of material fact 

concerning quality or uses of goods (not mere 

puffery), and 2) seller intended to induce 

reliance by buyer. Reliance required.  

4. Types of Defects 



 
a. Manufacturing defect (one product is different from 

rest) 

b. Design defect (all products are same but have 

dangerous propensity) 

c. Inadequate warning (danger must not be apparent to 

users) 

d. Government safety standards: product’s 

noncompliance with government safety standards 

but compliance is evidence (not conclusive) that 

product is not defective.  

e. Scientifically unknowable risks: Δ not liable for 

dangers not foreseeable at time of marketing. 

f. Unavoidably unsafe products: manufacturers will 

not be held liable for some dangerous products (i.e. 

knives) if danger is apparent and there’s no safer 

way to make the product. 

5. Disclaimers: irrelevant in negligence or strict liability 

cases if there are personal injury or property damages. In 

implied warranties, disclaimers rejected in personal 

injury cases but upheld for economic loss. 

 

Vicarious Liability (liable for another) 

1. Respondeat Superior: employer is vicariously liable for 

torts of an employee if committed within scope of 

employment.  

a. Detour v. frolic: Employers will be liable for 

conduct that’s minor detour from work, but not for 

frolic.  

b. Intentional torts: Employer isn’t liable for 

intentional torts of employees unless violence is 

party of job or employer condones it. 

c. Negligent hiring: Employers may be liable for own 

negligence by negligently selecting or supervising 

their employees (not vicarious liability) 

2. Independent Contractor: principal won’t be vicariously 

liable for torts of agent if agent is independent contractor. 

Exceptions: 
a. IC is engaged in inherently dangerous activities, i.e. 

excavating next to public sidewalk, blasting. 

b. Duty is non-delegable because of public policy 

considerations, i.e. duty to use due care in building a 

fence around an excavation site. 

c. Employer may be liable for own negligence in 

selecting or supervising IC (i.e. hospital liable for 

contracting with unqualified doctor who negligently 

treats patient); not vicarious liability. 

3. Automobile owners: generally owner has no liability for 

torts of people driving his car but with exceptions: 

a. Family car doctrine: owner is liable for torts of 

immediate family or household members driving 

with his express or implied permission. 

b. Permissive use: liability on owner for damage 

caused by anyone driving with owner’s consent. 

c. Negligent entrustment: owner may be liable for own 

negligence in entrusting car to a driver. Some states 

impose liability on owner if she was present in car 

at time of accident, on theory she could’ve 

prevented negligent driving and was herself 

negligent in not doing so. Not VL. 

4. Parent-child: parents not vicariously liable for torts of 

children at common law, but most states make parents 

liable for intentional torts of their minor children up to a 

certain $ amount. 

a. Child acting as agent for parents: courts may impose 

VL for torts during agency. 

b. Parent liable for own negligence in allowing child to 

do something dangerous or if child has propensity 

and don’t’ use due care to prevent/mitigate such 

conduct. 

5. Bar owner-patron/Tavernkeeper: liability can attach 

where patron gets drunk and goes out and gets in 

accident. Liability is based on ordinary negligence 

(foreseeable risk of serving minor or very drunk adult) 

instead of VL. 

6. Bailor for bailee: bailor not VL for torts of bailee. Maybe 

liable for own negligence in entrusting bailed object (not 

VL). 

7. Partners and Joint Venturers: each member of partnership 

or joint venture is VL for torts of another member done in 

scope and course of partnership or joint venture. 

8. General hint: before trying to assign VL, look at direct 

liability first, i.e. negligence. 

 

Nuisance 
1. Private nuisance: conduct that causes substantial and 

unreasonable interference with the use and enjoyment of 

land. Courts will weigh equities of both parties in 

deciding whether to enjoin ∆’s activity. 

2. Public nuisance: conduct that causes physical or moral 

harm to public in general. ∏ can maintain public 

nuisance action if she suffers from injury unique from 

rest of community. 

3. Defenses 

a. Legislative authority for nuisance activity (i.e. 

zoning ordinance) is not absolute defense but is 

persuasive. 

b. Conduct of others: no one actor is liable for all 

damage caused by concurrence of his acts and 

others (i.e. 10 mills polluting a stream. Each is 

responsible for its own pollution).  

c. Contributory negligence: no defense to nuisance 

unless ∏'s case rests on negligence. 

d. Coming to the nuisance: one may come to nuisance 

(purchasing land next to already existing nuisance) 

and then pursue an action. Usually not bar to action 

unless she came to nuisance for sole purpose of 

bringing suit. 

4. Remedies: always an injunction. Damages usually 

awarded.  

a. Abatement by self help: in private nuisance, this is 

available after notice to ∆ and his refusal to act. 

Only necessary force may be used. In public 

nuisance cases, only public authority or private 

party suffering unique damage can seek injunction 

or abatement. 

 

Defamation 

1. Common law elements: statement made by Δ that is false 

and that is of and concerning П, published to 3
rd

 party, 

and causes damage to П and his reputation. 



 
2. Publication: disclosure of defamatory statement to just 

one other person is sufficient. Intentional disclosure not 

required, negligence counts. 

3. Libel: written defamation, jury may presume damages. 

4. Slander: spoken defamation, П must prove special 

damages (actual financial loss). Exception: П can 

recover presumed damages in slander per se. 

5. Slander per se: statements that impugn one’s trade or 

profession, statements that accuse of serious crime, 

statements that imply loathsome disease (leprosy or 

STDs), and statements that impute unchastity to a 

woman. 

6. Constitutional requirements: 1
st
A protects speech on 

matter of public concern. In defamation cases involving 

such speech, 2 extra elements to prima facie case: 

a. Falsity of the defamatory statement, and  

b. Fault of Δ 

1) Public officials or figures must prove malice 

(knowledge of falsity or reckless disregard for 

truth). 

2) Private persons need not prove malice. Only 

negligence regarding falsity of statement must 

be proved if matter of public concern.  

3) In matters of public concern, all Пs must prove 

malice to get presumed or punitive damages. 

7. Defenses 

a. Consent: complete defense. Rules of consent in 

intentional torts apply. 

b. Truth: where П doesn’t have to prove falsity 

(statement is about private person), truth is complete 

defense for Δ. 

c. Absolute privilege: can never be lost. Δ can be 

protected by absolute privilege for: 

1) Remarks made during judicial proceedings; 

2) By legislators in debate; 

3) By federal executive officials; 

4) In “compelled” broadcasts; and 

5) Between spouses. 

d. Qualified privilege: can be lost through abuse. 

Statements made in socially useful or approved 

contexts. 

1) Speaker may have qualified privilege for 

following: 

a) Reports of official proceedings; 

b) Statements in interest of publisher; 

defense of one’s actions, property, or 

reputation; 

c) Statements in interest of recipient; and 

d) Statements in common interest of 

publisher and recipient. 

2) Qualified privilege can be lost if: 

a) Statement isn’t within scope of privilege, 

or 

b) It’s shown that speaker acted with 

malice. 

3) Δ bears burden of proving privilege exists. 

e. Mitigating factors (no malice, retraction, anger of 

speaker provoked by П) may be considered by jury 

on damages issue but aren’t defenses to liability. No 

liability for reasonable mistakes. 

Invasion of Privacy 

1. Appropriation: use of П’s name or picture for commercial 

gain without permission. Liability limited to ads or 

promotions of products and services. Newsworthiness 

exception. 

2. Intrusion upon seclusion: act of prying or intruding must 

be objectionable to reasonable person (i.e. wiretapping, 

peeping). Must be in place where П has expectation of 

privacy. No trespass required. Photos in public places 

aren’t actionable. 

3. False light: widespread dissemination of information that 

portrays П in false light, attributes to П views he doesn’t 

hold or actions he didn’t take. Requires publicity. If 

matter is in public interest, malice of ∆ must be proved. 

4. Public disclosure of private facts: widespread 

dissemination of П’s private facts. Disclosure of П’s 

private facts must be objectionable. Newsworthiness 

exception. 

5. Damages: no need to prove special damages. Emotional 

distress and mental anguish are sufficient. 

6. Defenses: Consent, absolute and qualified immunities 

(applies only to false light and public disclosure of 

private facts), defamation privileges. 

 

Fraud / Misrepresentation 
1. Elements: Affirmative misrepresentation, fault 

(intentional or reckless), intention to induce reliance, 

justifiable reliance, and damages. 

2. Intentional Misrepresentation: fraud, deceit. 

Misrepresentation of material fact, intent to induce 

reliance, justifiable reliance, and damages. ∏ must suffer 

actual pecuniary loss. No defenses. 

3. Negligent Misrepresentation: misrepresentation by ∆ in 

professional capacity, breach of duty toward ∏, 

justifiable reliance, and damages. Liability attaches only 

if ∏’s reliance is foreseeable. Limited to commercial 

setting.  

 

Intentional Interference with Business Relations 
1. Elements: 1) Existence of a valid contractual relationship 

between ∏ and 3rd party or valid business expectancy of 

∏; 2) ∆’s knowledge of relationship or expectancy; 3) 

Intentional interference by ∆ inducing a breach or 

termination of the relationship or expectancy; and 4) 

Damages. 

2. Inducing breach of contract: intentional act causing 3
rd

 

person to breach existing contract with ∏. Must be valid 

contract not terminable at will. Such inducement to 

breach can be privileged where there’s relationship of 

confidence/counseling (clergy, lawyer, parent). 

3. Interference with contractual relations: even if 

interference doesn’t cause breach, ∆ may be liable if his 

interference makes performance under contract more 

difficult. 

4. Interference with prospective economic advantage: ∆ 

may be liable for interfering ∏’s expectation of economic 

benefit from 3
rd

 persons even in absence of existing 

contracts. 

5. Theft of trade secrets: ∏ must own valid trade secret 

(information providing a business advantage) 

6. Privileges/Defenses: ∆’s conduct may be privileged 

where it’s proper attempt to obtain business for itself or 



 
protect its interest, especially if ∆ is interfering only with 

∏’s prospective business rather than with existing 

contacts. 

 

Wrongful Institution of Legal Proceedings 
1. Malicious Prosecution: 

a. Institution of criminal proceedings against ∏; 

b. Termination in ∏’s favor; 

c. Absence of probable cause for prior proceedings 

(insufficient facts for reasonable person to believe 

∏ was guilty, or ∆ actually didn’t believe ∏ to be 

guilty; 

d. Improper purpose (something other than bringing 

person to justice); and 

e. Damages. 

2. Prosecutors are immune from liability. 

3. Wrongful Civil Proceedings: most places extend 

malicious prosecution to cover civil cases. 

4. Abuse of process: 

a. Wrongful use of process for an ulterior purpose, and 

b. Definite act or threat against ∏ in order to 

accomplish ulterior purpose. 

 

Multiple Defendants 

1. Joint and several liability: when 2 or more negligent acts 

combine to proximately cause indivisible injury, each 

actor will be jointly and severally liable for entire 

damage. If injury is divisible, each ∆ is liable for only 

their portion. 

2. Satisfaction: recovery of full payment. Only one allowed. 

Until there’s satisfaction, one may sue against all jointly 

liable parties. 

3. Release: release of one party doesn’t discharge other 

tortfeasors unless provided for in release agreement 

4. Contribution: where all ∆s are at fault. Paying ∆ can 

recover proportional share from other ∆s. Comparative 

contribution allows recovery based on degree of fault of 

each tortfeasor. 

5. Indemnity: passive ∆ receives full reimbursement from 

active ∆ (i.e. respondeat superior). Indemnity available: 

a. By contract; 

b. In vicarious liability situations; 

c. Under strict products liability; and 

d. In some jurisdictions where there is difference in 

degree of fault (i.e. retailers negligently relying on 

product’s condition may receive indemnification 

from manufacturer. One whose liability is based on 

secondary duty may recover from primary duty 

person.) 

 

Wrongful Death and Survival Actions 

6. Note: these aren’t separate cause of actions, but just 

labels that apply to tort actions where tort resulted in 

victim’s death. 

7. Wrongful death actions: brought by ∆’s beneficiaries for 

pecuniary injury suffered because of victim’s death (i.e. 

money victim would’ve earned in his life). Victim’s 

creditors have no claim on award. 

8. Survival tort action: brought by ∆’s estate based on 

claims involving torts to property or torts resulting in 

personal injury. Claims victim could’ve brought while 

alive. Torts against personal interest such as defamation, 

invasion of privacy, malicious prosecution expire upon 

victim’s death. 

9. Interference with family relationships 

a. Loss of consortium: uninjured spouse can sue for 

loss of services, society, and sex of injured spouse.  

b. Parent-child: parent may bring action for loss of 

child’s services due to ∆’s intentional or negligent 

tort. Child has no action in most states against one 

harming parent. 

c. Defense: any defense preventing recovery by victim 

also prevents recovery by family member. 

 

Tort Immunities 
1. Family: general rule is no immunity. 

2. Governmental: no immunity when government is 

engaged in proprietary function (i.e. something usually 

carried out by private individual). Government retains 

immunity when engaging in discretionary government 

activity (i.e. police, military, firefighting). 

3. Charitable: abolished in most states. 

 

Tort Privileges 

1. Recapture of Chattels: one may use only peaceful means 

to recover chattel. Force may be used only if in hot 

pursuit of someone who stole chattel. Timely demand 

first required unless clearly futile or dangerous. On 

wrongdoer’s land, owner must demand and then is 

privileged to enter on land and reclaim at reasonable time 

and manner. On wrongdoer’s land, owner must give 

notice and if landowner refuses, may enter and reclaim at 

reasonable time and manner. Chattel owner liable for any 

damage caused by entry. On land through owner’s fault 

(left behind), no privilege to enter on land and chattel 

may be recovered only through legal process. 

2. Privilege of Arrest 

3. Necessity: person may interfere with real or personal 

property of another when it’s necessary to avoid 

threatened injury that’s more serious. 

4. Discipline: parent or teacher may use reasonable force in 

disciplining children. 

5. Shopkeeper privilege: may detain an individual for 

reasonable period of time if reasonably believe individual 

was shoplifting. 


