
Property 
 

1) Adverse possession  (OCEAN) 

a. Open 

b. Continuous (period of occupancy must be continuous for entire statutory period) 

c. Exclusive (must not share with owner) 

d. Adverse and actual (occurred and without permission of owner) 

e. Notorious (sufficiently apparent to put owner on notice) 

 

2) Rule Against Perpetuities 

a. All interests must vest within 21 years of some life in being at the creation of the interest. 

b. RAP applies only to contingent remainders, executory interests, vested remainders subject to 

open, and in most states, options to purchase. 

c. RAP doesn’t apply to reversion, possibilities of reverter, right of entry). 

d. RAP applies to a shift from a private to charitable use, or a charitable to private use. 

 

3) The issue is whether the estate created is: 

a. Easement 

b. License – the use is terminable at the will of the grantor and may be granted orally.  Personal and 

revocable privilege. 

c. Covenant 

 

4) Easements 

a. Easement is the right to use all, part, or some of another person’s property. 

b. Three factors that court will examine in determining intention of the parties: 

1. Surrounding circumstances, i.e., physical location and the use of the two properties 

2. The language creating the contract 

3. Intent of parties will guide court. 

c. Failure of easement creates a license. 

d. Easement appurtenant – benefits a specific parcel of land and runs with it.  Touches and concerns 

the land. 

e. Easement in gross – is personal and does not run with the land. 

f. Prescriptive easement – Need to establish adverse, open and notorious, continuous and 

uninterrupted use for the prescriptive period. 

g. Implied Easement of Necessity 

1. Unity of title existed in both parcels. 

2. The subject parcel was severed from unified parcel and necessity was caused by 

severance. 

3. The need for the easement came into existence at time of conveyance. 

h. Implied Easement Based on Prior Use 

1. Easement based on prior use was created without any writing. 

2. Common ownership of the property prior to severance. 

3. Severance of the property into two or more separate parcels with ownership in one of the 

parcels being transferred to a third party. 

4. Continuation of the use after severance is necessary for use/enjoyment of the dominant 

estate. 

i. Termination of easement – Easement may be terminated by: 

1. Written release; or 

2. Abandonment; or 

3. Merger. 

 



5) Fee Simple 

a. To create a fee simple, words limiting the duration of the estate must be used. 

b. Fee simple determinable interest 

1. Any limitation which creates an estate in fee simple and provides that the property will 

automatically revert to the grantor on the occurrence of a stated event. 

2. Typically uses language such as "while," "until", or "so long as". 

3. Grantor will have retained a "possibility of reverter". 

c. Fee simple subject to a condition subsequent. 

1. Any limitation which creates an estate in fee simple and provides that the grantor enter 

and retake the property. 

2. Typically uses language such as "provided that" or "on the condition that" 

3. Grantor will have retained a "right of entry". 

 

6) Life estate 

a. Usually indefeasible (ends only when the life tenant dies). 

b. Life estate can be determinable, subject to a condition subsequent, and subject to an executory 

interest. 

 

7) Reversionary interests 

a. All reversionary interests are vested and therefore not subject to RAP. 

 

8) Rule Against Restraints on Alienation 

a. Applies only to legal interests. 

b. Restrains on the alienation of equitable interest (i.e. spendthrift clauses in trust instruments) are 

valid. 

 

9) Covenants for title 

a. Covenant for quiet enjoyment 

b. Covenant of warranty 

 

10) Zoning ordinances – generally invalid if they: 

a. have no reasonable relation to public welfare 

b. Are too restrictive, 

c. Are discriminatory as to a particular parcel 

d. Are beyond the grant of authority, 

e. Violate due process, OR 

f. Are racially discriminatory. 

 

11) Reversionary interest 

a. If owner leases property to someone for period of time (i.e. 99 years) so long as property is used 

for specific purpose, then owner has automatic reversionary interest. 

b. Owner’s reversionary interest is vested (99 years) and not subject to RAP. 

 

12) Landlord and Tenant 

a. Rights and responsibilities of Landlord: 

1. Deliver quiet use and enjoyment to tenant. 

b. Rights and responsibilities of Tenant: 

1. Payment of rent 

2. Not committing waste 

3. If not expressly restricted, can assign. 

c. Identification of constructive eviction. 

1. Conduct or neglect by landlord which makes premises uninhabitable/unusable etc. 



2. Breaches covenant of quiet enjoyment implied in every lease. 

3. Actual intent to evict immaterial. 

4. Relieves tenant of obligation to pay, but he must actually vacate. 

d. Assignment 

1. An assignment occurs only when a lessee transfers entire remaining interest in leasehold. 

2. If lessee transfers less than entire interest, it is a sublease. 

3. Prior to assignment, Tenant's obligation to Landlord is based on privity of contract and 

privity of estate. 

4. After assignment, Tenant's obligation to Landlord based on Privity of Contract. 

e. Hold-over 

1. Exceptions to hold-over doctrine:  (landlord can’t bind tenant to new tenancy) 

A) Tenant remains in possession for only a few hours after termination or leaves a 

few articles of personal property, 

B) The delay is not the tenant’s fault (i.e. severe illness), or 

C) It is a seasonal lease. 

 

13) Joint Tenancy 

a. Joint tenancy requires taking title at the same time, by the same instrument, with identical 

interests, and with the same right to possess the property (the "four unities.") 

b. Co-tenants can agree to a voluntary partition. 

c. If one is unwilling, the other can compel a judicial partition as a matter of right. 

d. Partition can be in kind or by sale. 

 

14) Equitable servitude/covenant 

a. An equitable servitude/covenant in a ground lease is enforceable against assignee of the original 

tenant if: 

1. The original parties to the ground lease intended that it run; 

2. The covenant touches and concerns the land; and 

3. The assignee has notice of the restriction. 


